
For the best experience, open this PDF portfolio in
 
Acrobat X or Adobe Reader X, or later.
 

Get Adobe Reader Now! 

http://www.adobe.com/go/reader









GUNNISON COUNTY BOARD OF COMMISSIONERS 
WORK SESSION AGENDA 


 
DATE:  Tuesday, March 12, 2019 Page 1 of 1 
PLACE:   Board of County Commissioners’ Meeting Room at the Gunnison County Courthouse 
 


NOTE:  This agenda is subject to change, including the addition of items up to 24 hours in advance or the deletion of items at any time.  All times are approximate.  The 
County Manager and Deputy County Manager’s reports may include administrative items not listed.  Regular Meetings, Public Hearings, and Special Meetings are recorded 
and ACTION MAY BE TAKEN ON ANY ITEM.   Work Sessions are not recorded and formal action cannot be taken.  For further information, contact the County 
Administration office at 641-0248.  If special accommodations are necessary per ADA, contact 641-0248 or TTY 641-3061 prior to the meeting.   


 
GUNNISON COUNTY BOARD OF COUNTY COMMISSIONERS WORK SESSION: 
 
9:00  • Gunnison Energy Update  
 
10:00  • Discussion; Proposed Senate Bill 19-181 Oil & Gas Legislation  
 
10:30  • BOCC Letter of Support; Colorado Opportunity Scholarship Initiative (COSI)  
 
 • Adjourn 
 
Please Note: Packet materials for the above discussions will be available on the Gunnison County website at 
  http://www.gunnisoncounty.org/meetings no later than 6:00 pm on the Friday prior to the meeting.  



http://www.gunnisoncounty.org/meetings


















































































































 


 
 
 


SULLIVAN GREEN SEAVY LLC 
Barbara J.B. Green 


Barbara@SullivanGreenSeavy.com 
 
 
 


To:   QQ Members 
From:   Barbara Green 
Date:   March 6, 2019 
Re:   SB 181 


 
 


Below is a brief summary of the oil and gas reform bill (SB 19-181) focusing on those parts of 
the bill of direct interest to local governments and their authority. 
 
1. What does the bill do? 
 
The bill accomplishes 3 key objectives:  
 


• Clarifies that local governments have the authority to use their land use and nuisance 
powers to regulate oil and gas and removes certain exemptions from this authority. 


• Eliminates “grey areas” regarding the extent of local authority by confirming that where 
local requirements and state requirements conflict, the more protective requirements 
will control 


• Reforms the makeup and scope of authority of the oil and gas conservation commission 
so that its mission is clearly to regulate, not encourage or “foster” the oil and gas 
industry. 


 
2. Does the bill grant new authority to local governments to use land use powers to 
regulate oil and gas? 
 
No.  The bill just “spells out” the authority that local governments already have under the land 
use statutes and Art. XX of the Colorado constitution. 
 


• Since 1992, courts have held that Colorado local governments can regulate the impacts 
of oil and gas development (in the same way they regulate any other development) 
through land use permits and regulations within the scope of their ordinary land use 



mailto:Barbara@SullivanGreenSeavy.com





 
SB-181 Local Authority over Oil and Gas 
 
 


  2 


authority as delegated by the Colorado General Assembly and/or home rule powers 
under Article XX of the Colorado Constitution.1  


• In addition to the specific powers granted to counties and municipalities to regulate the 
use a development of land under the planning statutes, the Local Government Land Use 
Control Enabling Act currently gives local governments the authority to regulate 
development and activities in hazardous areas, to protect land from activities that 
would cause immediate or foreseeable material damage to wildlife habitat, to preserve 
areas of historical and archaeological importance, to regulate the location of activities 
and development which may result in significant changes in population density, to 
provide for the phased development of services and facilities, to regulate land use on 
the basis of its impact on the community or surrounding areas, and to otherwise plan 
for and regulate land use so as to provide for the orderly use of land and the protection 
of the environment consistent with constitutional rights.2  


• Local regulatory authority is also recognized in provisions of the Colorado Oil and Gas 
Conservation Act.3 


 
3. Does the bill give local governments the authority to ban oil and gas? 
 
Probably not. 
 


• Bans of any one industry are extremely difficult to sustain because the local government 
would have to prove that the ban was rationally related to a legitimate governmental 
purpose. Nothing in the bill would change this requirement.  


• In the Colorado Mining Association case, the Supreme Court said that county planning 
authority “probably does not include the right to ban uses from all zoning districts.”4 
This analysis would probably also apply to attempts to ban or “zone out” oil and gas.  


•  An outright ban would be subject to “takings” limitations.  
 
4. If local governments already have the authority to regulate oil and gas, why does the 
bill amend the Local Government Land Use Control Act? 
 


                                     
1 City of Longmont Colorado v. Colorado Oil & Gas Ass'n, 369 P.3d 573 (Colo. 
2016)(“Longmont”); City of Fort Collins v. Colorado Oil & Gas Association, 369 P.3d 586 (Colo. 2016)(“Fort 
Collins”); Board of County Comm’rs of La Plata County v. Bowen/Edwards Assoc.Inc., 830 P.2d 1045 (Colo. 
1992)(“Bowen/Edwards); Voss v. Lundvall Brothers, Inc., 830 P.2d 1061 (Colo. 1992) (“Voss”);Board of County 
Comm’rs of Gunnison County v. BDS International,159 P.3d 773(Colo. App.2006)(“BDS”); Bd. of County 
Comm’rs of La Plata County v. Colorado Oil and Gas Conservation Commission, 81 P.3d 1119, 1124 (Colo.App. 
2003)(“La Plata County”);Town of Frederick v. North American Resources Co., 60 P.3d 758 (Colo. App.2002)(cert 
den’d)(“Frederick”). 
2 C.R.S. § 29-20-104(1); Bowen/ Edwards at 1056. 
3 C.R.S. §§ 34-60-127(4)(c) and 34-60-128(4); Fort Collins at 592. 
4 Colorado Mining Association v. Bd. of County Comm’rs of Summit, 199 P.3d 718, 731 (Colo. 2009). 
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The bill allows local governments to impose fees to cover the cost of regulating, monitoring and 
permitting the sites. The current Oil and Gas Conservation Act currently prohibits local 
governments currently from imposing fees to regulate oil and gas in areas under the COGCC’s 
jurisdiction.  
 
The bill also repeals an oil and gas sites exemption from city and county “noise pollution” 
ordinances. 
 


• Even though courts have pointed to the Local Government Land Use Act as a source of 
authority to regulate impacts to land use and the environment, the industry has 
challenged that authority repeatedly in public meetings and in court.  


• Some local government officials have been told that they have no authority at all over 
oil and gas. The bill drafters thought that an express statement of existing powers would 
help avoid this misunderstanding.  


• The unresolved issue in the courts is what happens when a local regulation and a state 
requirement conflict?   


 
5. How does the bill change the “conflict analysis” that the courts have applied to local 
regulations? 
 


• Under current case law, a conflicting local law is preempted (i.e. not valid) where “the 
effectuation of the local interest would materially impede or destroy a state interest, 
recognizing that a local ordinance that authorizes what state law forbids or that forbids 
what state law authorizes will necessarily satisfy this standard.”5 The state’s interest is 
expressed in the Colorado Oil and Gas Conservation Act and the Colorado Oil and Gas 
Conservation Commission rules.6 


• The bill changes the mission of the Oil and Gas Conservation Act by eliminating the duty 
of the COGCC to “foster” oil and gas development and adding more clear direction to 
protect public health, safety, welfare and the environment. With this change, a local 
regulation that furthers public health, safety, welfare and the environment would be 
consistent with the state’s interest. 


• The bill adds that where there is a conflict between a local regulation and state 
regulation, the more protective would apply. This clarifies that a local regulation is not 
preempted if it is more protective than a state regulation.  


 
6. How can this be a “local control” bill if it means that COGCC requirements would still 
control when they are more protective than local requirements? 
 


                                     
5 Longmont at 583; Bowen/Edwards at 636. 
6 C.R.S. § 34-60-104.5(2)(a); Fort Collins at 593. 
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There are no cases or statutes that have ever allowed a local government to supplant state law 
on matters of statewide concern. 
 


• Under current case law, in matters of statewide concern, local government regulations 
that are less stringent than state law have always been preempted.  In other words, a 
local government may decide to impose less stringent requirements an oil and gas 
operation, but the operator would also have to comply with state regulations. 


• Under current land use statutes, if regulations adopted under a local government’s land 
use authority impose higher standards than another state statute, the local regulations 
govern. If a state statute imposes higher standards, the state statute controls.7  


 
7. What about claims that this bill will cost jobs? 
 
The bill simply ends the “special treatment” that oil and gas has received and makes it subject 
to local regulations like any other industry. Many local governments have already been 
regulating oil and gas using land use authority to issue permits and/or require oil and gas 
operators to enter into operator agreements. For example, Erie has approved over 300 wells 
through operator agreements and regulations. Gunnison County has approved 52 oil and gas 
sites under land use regulations. 
 


 
 


 
 


 


                                     
7 C.R.S. §§ 31-23-309 and 30-28-123. 
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