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14 February 07

GUNNISON COUNTY PLANNING COMMISSION
PRELIMINARY AGENDA: Friday, February 7, 2014

e Call to order; determine quorum

e Approval of Minutes

e Unscheduled citizens: A brief period in which the public is invited to make general
comments or ask questions of the Commission or Planning Staff about items which are not
scheduled on the day’s agenda.

Cross-Bar Ranch, LUC 13-00027, work session/no action, request for third residence on one
parcel, located east of the City of Gunnison and north of Sargents on County Road 888
(Whitepine), legally described as the S1/2E1/2NE1/4, Section 4 and the N1/2N1/2S1/2SE1/4,
Section 9, Township 48 North, Range 5 East, and portions of Section 8, 16, 17, 20, 21, 27, 28
and 33, Township 49 North, Range 5 East, N.M.P.M., 3535 County Road 888

Cross-Bar Ranch, LUC 13-00027, public hearing/possible action, request for third residence on
one parcel, located east of the City of Gunnison and north of Sargents on County Road 888
(Whitepine), legally described as the S1/2E1/2NE1/4, Section 4 and the N1/2N1/2S1/2SE1/4,
Section 9, Township 48 North, Range 5 East, and portions of Section 8, 16, 17, 20, 21, 27, 28 and
33, Township 49 North, Range 5 East, N.M.P.M., 3535 County Road 888

Sonrise, LUC-13-00025, work session/no action, request for the construction of three residences
on one 13-acre parcel. Sonrise Mountain Ranch is a retreat center and is supported by full time
and seasonal staff at 1670 County Road 858 and legally described as 13.673 acres in SE1/4,
SW1/4, Section 32, Township 47 North, Range 6 West.

¢ Report of actions taken by BOCC.

o A brief period in which Commission debriefs on the day’'s processes, etc. No discussion or
action on any specific Land Use Change Permit applications will take place at this time.

Date of Approval
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GUNNISON COUNTY PLANNING COMMISSION
REGULAR MEETING
February 7, 2014

*kkk

The Gunnison County Planning Commission conducted a regular meeting, in the Commissioners’ Meeting Room in the
Blackstocks Government Center, Planning Commission meeting room. Present were:

Chairman- Kent Futlon Director of Community Development- Russ Forrest
Vice-Chairman- Jeremy Rubingh Community Development Planner-Cathie Pagano
Commissioner- Warren Wilcox Community Development Services Manager-Beth Baker
Commissioner-Susan Eskew Others present as listed in text

Commissioner- A.J. Cattles
Commissioner- Tom Venard

*kkk

With a quorum present Chairman Kent Fulton opened the regular meeting of the Planning Commission.

*kkk

Moved by; Cattles seconded by Wilcox to approve Planning Commission minutes dated January 17, 2014 as amended.
The motion passed unanimously.

*kkk

Cross-Bar Ranch, LUC 13-00027; The Gunnison County Planning Commission conducted a work session/ with no
action and a public hearing/ with possible action. They reviewed the request for third residence on one parcel,
located east of the City of Gunnison and north of Sargents on County Road 888 (Whitepine), legally described as the
S1/2E1/2NE1/4, Section 4 and the N1/2N1/2S1/2SE1/4, Section 9, Township 48 North, Range 5 East, and portions of
Section 8, 16, 17, 20, 21, 27, 28 and 33, Township 49 North, Range 5 East, N.M.P.M., 3535 County Road 888.

Chairman Fulton has recused himself from the review of the Cross-Bar Ranch application.

With a quorum present Vice-Chairman Jeremy Rubingh opened the work session.

Applicant’s representative Jennifer Barvitski was present to discuss the project.

Barvitski explained the applicants have increased the square footage now being requested; they are asking to increase
the residential area, within the garage, on the first floor. The second floor will remain the same. This will not increase the
square footage of the original footprint. Planner Cathie Pagano said the total aggregate square footage of the site is
included in the Planning Commission decision. The decision will approve a total square footage of 14, 499 sq. ft.

Pagano said there have been no comments submitted orally or in writing by the public.

There were no questions from the Planning Commission.

Rubingh closed the work session.

With a quorum present Vice Chairman Jeremy Rubingh opened the public hearing.

Chairman Fulton has recused himself from the review of the Cross-Bar Ranch application.

Planner Cathie Pagano confirmed adequate public notice. The applicants submitted the proof of posting and certified mail
receipts; the Planning Office had the notice published in the Crested Butte News and the Gunnison Country Times.
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Applicant’s representative Jennifer Barvitski was present to discuss the project.

The applicants have requested a third residence above the garage.

Rubingh noted the Planning Commission had previously visited this site for another application.
Rubingh seated alternate commissioner Tom Venard for the review and vote on the application.
The Planning Commission reviewed the draft recommendation of approval.

MOVED; by Cattles seconded by Wilcox to approve LUC-13-00027, Cross Bar Ranch Third Residence, as amended.
The motion passed unanimously.

PROJECT DESCRIPTION:

Crossbar Ranch, LLC represented by Jennifer Barvitski is requesting construction of a third residence on the subject parcel.
There is an existing primary residence adjacent to this proposed third residence. The third residence also includes a garage
which has already been permitted; the third residence will be located adjacent to the main residence. The proposed third
residence is 1,499 square feet. The garage is currently under construction pursuant to Building Permit No. 13-00190.

The new garage and third residence will be located on a 2,000 acre parcel that is part of the larger Cross Bar Ranch. The
proposed third residence would potentially make the total square footage approved through Land Use Change permits 14,499
square feet. The current, existing square footage on the parcel subject to Section 13-105: G. is 3,835 square feet. The
applicant proposed a 9,165 square foot addition to the primary residence, making the total single family residence square
footage, approved in LUC-13-00007, 12,500 square feet (not including the existing 500 square foot secondary residence).

The subject parcel is located east of the City of Gunnison, north of Sargents on County Road 888 (Whitepine) at 3535
County Road 888. The parcel is legally described as the S1/2E1/2NE1/4, Section 4 and the N1/2N1/2S1/2SE1/4, Section
9, Township 48 North, Range 5 East, and portions of Section 8, 16, 17, 20, 21, 27, 28 and 33, Township 49 North, Range
5 East, N.M.P.M.

IMPACT CLASSIFICATION:
The project, by definition, is a minor impact pursuant to Section 6-102: A. 2-4 Units.

MEETING DATES:
The Planning Commission held work sessions and public hearings to discuss the Cross Bar Ranch application on the
following dates:

e January 3, 2014 Work session
e February 7, 2014 Work session and Public Hearing
SITE VISIT:

The Planning Commission conducted a site visit at this parcel for a separate application on June 21, 2013. The
Commission determined that an additional site visit for this specific application was unnecessary.

PUBLIC HEARING:
The Planning Commission conducted a public hearing on February 7, 2014. No public comment was received, nor was
any public present at the hearing.

REVIEW AGENCY REFERRAL COMMENTS:

A copy of the complete application was sent via electronic mail on December 6, 2013 to the following agencies: Colorado
Parks and Wildlife, Gunnison County Public Works, Gunnison County Environmental Health, Gunnison County Wildlife
Coordinator, and the Gunnison County Fire Protection District. Comments from the agencies and are noted in the
applicable sections below.

COMPLIANCE WITH APPLICABLE SECTIONS OF THE GUNNISON COUNTY LAND USE RESOLUTION:
Section 9-100: Uses Secondary to a Primary Residence.
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Not applicable. There is an existing secondary residence on the parcel; this application is for a third residence on the
subject parcel.

Section 9-200:; Special Residential Uses.
Not applicable. No special residential uses are proposed as part of this application.

Section 9-300: Commercial and Industrial Uses.
Not applicable, no commercial industrial use is proposed as part of this application.

Section 9-400: Exploration, Extraction and Processing of Minerals and Construction Materials.
Not applicable. No exploration, extraction or processing of materials is proposed.

Section 9-500: Miscellaneous Uses and Activities.
Not applicable. No miscellaneous uses or activities are proposed.

Section 10-102: Locational Standards for Residential Development.
Not applicable, no subdivision is proposed as part of this application.

Section 10-103: Residential Density.
Not applicable, no subdivision is proposed as part of this application.

Section 11-103: Development in Areas Subject to Flood Hazards.
Not applicable, the subject parcel is not in the 100-year floodplain.

Section 11-104: Development in Areas Subject to Geologic Hazards.
Not applicable, the subject parcel is not within a mapped geologic hazard area.

Section 11-105: Development in Areas Subject to Wildfire Hazards.
Applicable, portions of the subject parcel are in high wildfire hazard area. The owner shall be required to sign and have
notarized an acknowledgment and disclaimer document as part of the building permit review.

Section 11-106: Protection of Wildlife Habitat Areas.
The application was referred to Colorado Parks and Wildlife and the Gunnison County Wildlife Coordinator.

An email, dated December 29, 2013, from Nick Gallowich, District Wildlife Manager — Gunnison East, notes that CPW has

...determined that the proposed changes should not negatively impact wildlife beyond the level that is currently
existing due to the construction on the ranch. CPW does not foresee any major conflicts to wildlife with the
potential increase of traffic to this third residence.

CPW does request that the applicant take into consideration the potential for increase human/bear conflict due to
greater amounts of household trash. Most encounters can be reduced with proper storage and handling. CPW
urges residents in higher density bear areas to utilize bear proof trash containers to reduce such conflict.

The proposed third residence is not in an area of occupied sage grouse habitat.

Section 11-107: Protection of Water Quality.
Not applicable, there are no water bodies within 125 feet of the proposed development.

Section 11-108: Standards for Development on Ridgelines.
Not applicable. The site is not located on a ridgeline.

Section 11-109: Development That Affects Agricultural Lands.
Not applicable, the subject parcel will not directly affect agricultural lands.

Section 11-110: Development of Land Beyond Snowplowed Access.
Not applicable, the site is not located beyond snowplowed access.
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Section 11-111: Development on Inholdings in The National Wilderness.
Not applicable, the site is not located on a National Wilderness inholding.

Section 11-112: Development on Property Above Timberline.
Not applicable, the site is not located above timberline.

Section 12-103: Road System.

Applicable, a copy of the application was referred to Gunnison County Public Works. Marlene Crosby, Public Works
Director, noted that an access permit and reclamation permit shall be required and that the driveway must be constructed
pursuant to Section 4.5 of the County Road and Bridge Standards.

Section 12-104: Public Trails.
There is no public trail existing or proposed on this site.

Section 12-105: Water Supply.

There is an existing well that is proposed to serve the addition to the residence. Well permit No. 234114 has been issued
to serve not more than three single family dwellings, the irrigation of not more than one acre of home gardens and lawns,
and the watering of domestic animals.

Section 12-106: Sewage Disposal/Wastewater Treatment.

Applicable, the existing residences are served by two individual sewage disposal systems. Crystal Lambert,
Environmental Health Official noted that the “third individual sewage disposal system to service the proposed third
residence is feasible and was approved under Special Review by the Environmental Health Board on October 16, 2013.”

Section 12-107: Fire Protection.

The proposed development is located within the Gunnison Fire Protection District. The application was referred to the
Gunnison Fire Protection District; Dennis Spritzer said in an email dated December 9, 2013 that, “| have no fire issues
with this proposal as long as the driveway will meet County specifications.”

Section 13-103: General Site Plan Standards and Lot Measurements.

The site plan for this proposed development must meet the site plan criteria of this section, including proposed and
existing roads, driveways, lot lines, building sites, and natural features of the site. The site plan, “Alvarez Main House
Garage & Apartment,” prepared by Jennifer M. Barvitski, Architect, LLC and dated November 18, 2013, meets these
criteria.

Section 13-104: Setbacks from Property Lines and Road Rights-of-Way.
This section applies; the proposed improvements meet the setback requirements.

Section 13-105: Residential Building Sizes and Lot Coverages.

Applicable, the proposed third residence will expand the approved aggregate square footage from 13,000 square feet to
14,499 square feet. 12,500 square feet is the maximum aggregate square footage allowed without a Land Use Change
permit. The applicant received approval in LUC-13-00007 to expand the existing single family residence to 12,500 square
feet. The maximum residential square footage allowed without a Land Use Change permit is 10,000 square feet; the
maximum aggregate square footage allowed without a Land Use Change permit is 12,500 square feet.

G.1. Finding of No Obtrusive Visibility Required for Approval

G.l.a. Minimize Visibility of Structure by Siting

The proposed third residence is set back approximately three-quarters of a mile from County Road 888 and is
located behind the existing main residence.

G.1.b. Minimize Visibility of Structure by Screening

On the south side of the addition is an existing large ridge covered with a dense evergreen and pine forest. This
blocks the view of the existing residence and proposed third residence completely from the south and southeast.
On the north side of the addition is a large grove of evergreens and pines, which blocks the view of the existing
home and the proposed third residence almost completely from the north and northeast. The west side is not
visible from any roads. The residences are not visible from any other parcel. The applicant also proposes to use
architectural techniques to make the home less obtrusive. Exterior materials will blend with the surrounding site
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and will consist of barn wood siding, log siding, stone, reclaimed log and square timbers, wood shake shingle
roofs and rusted metal roofs.

G.1.c. Location of Utilities Underground

All utilities to the residence will be buried underground.

G.2. Obtrusive Visibility Shall Cause Denial

The structure is not obtrusively visible from outside of the subject parcel.

Section 13-106: Energy and Resource Conservation.
Applicable, this section will be applied at the time of building permit application.

Section 13-107: Installation of Solid Fuel-Burning Devices
This section applies and any solid fuel-burning devices proposed shall comply with this section.

Section 13-108: Open Space and Recreation Areas
Not applicable, no requirement of open space is required for this application.

Section 13-109: Signs.
There are no signs proposed as part of the submitted application.

Section 13-110: Off-Road Parking and Loading.
The number of parking spaces complies with Appendix Table 3 and this section.

Section 13-111: Landscaping and Buffering.
A landscaping plan is required and has been submitted as part of the site plan. The applicants propose that landscape
planting areas be seeded with native grasses.

Section 13-112: Snow storage.
Design elements have been included within the site layout design allowing for adequate snow storage.

Section 13-113: Fencing
Applicable, this section applies and any fencing proposed shall comply with this section.

Section 13-114: Exterior Lighting.
Applicable, this section applies and any exterior lighting proposed shall comply with this section.

Section 13-115: Reclamation And Noxious Weed Control.
A reclamation permit is required for road cutting and/or construction, homesite clearing and berm construction.

Section 13-116: Grading And Erosion Control.
Grading activities are required to secure a Reclamation Permit from the Public Works Department, pursuant to Section
13-115: Reclamation and Noxious Weed Control.

Section 13-117: Drainage, Construction And Post-Construction Stormwater Runoff.
Not applicable.

Section 13-118: Water Impoundments.
Not applicable, this project does not propose a water impoundment.

Section 13-119: Standards to Ensure Compatible Uses.
The proposed development has been designed in a manner that will not adversely affect the character and tranquility of
nearby residential or public use areas.

Article 15: Right-to-Ranch Policy.
This section is not applicable; there are no agricultural lands that will be affected by the uses on the subject parcel.

FINDINGS:
The Gunnison County Planning Commission finds that:
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1. This project is classified as a Minor Impact.

2. The visibility of the proposed third single-family residence has been minimized by siting and to the shield the building.

3. The visibility of the third single-family residence has been minimized through the use of natural colors and non-
reflective building materials.

4. The proposed third single-family residence will not be obtrusively visible from County Road 888 or any of the adjoining
parcels.

5. Portions of the subject parcel are in high wildfire hazard area.

6. All utilities to the proposed residence will be buried.

7. This application is consistent with the standards and requirements of this Resolution.

8. This review and decision incorporates, but is not limited to, all the documentation submitted to the County and
included within the Community Development file relative to this application; including all exhibits, references and
documents as included therein.

DECISION:

The Gunnison County Planning Commission, having considered the submitted plan, site observations and public testimony,
has reached the above Findings and recommends that LUC-13-00027 be classified as a Minor Impact, and be approved
with the following conditions:

1. The driveway shall be constructed pursuant to Section 4.5 of the County Road and Bridge Standards.

2. The property owner shall utilize bear proof trash containers to reduce human bear conflicts.

3. The existing topography and vegetation shall be maintained in such a way that the third single family residence
remains unobtrusively visible.

4. All utilities to the single family residence shall be buried underground.

5. Non-reflective building materials and natural colors that are similar to the tones of the existing landscape at the site
shall be used in design and construction of the single family residence.

6. The owner shall be required to sign and have notarized an acknowledgment and disclaimer document as part of the
building permit review.

7. This permit is limited to activities described within the “Project Description” of this application, and as depicted on the
Plan submitted as part of this application. Expansion or change of this use will require either an application for
amendment of this permit, or submittal of an application for a new permit, in compliance with applicable requirements
of the Gunnison County Land Use Resolution.

8. This approval is founded on each individual requirement. Should the applicant successfully challenge any such
finding or requirement, this approval is null and void.

9. This permit may be revoked or suspended if Gunnison County determines that any material fact set forth herein or
represented by the applicant was false or misleading, or that the applicant failed to disclose facts necessary to make
any such fact not misleading.
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10. The removal or material alteration of any physical feature of the property (geological, topographical or vegetative)
relied on herein to mitigate a possible conflict shall require a new or amended land use change permit.

11. Approval of this use is based upon the facts presented and implies no approval of similar use in the same or different
location and/or with different impacts on the environment and community. Any such future application shall be
reviewed and evaluated, subject to its compliance with current regulations, and its impact to the County.

*kkk

Sonrise, LUC-13-00025; The Gunnison County Planning Commission conducted the first work session to review the
request for the construction of three residences on one 13-acre parcel. Sonrise Mountain Ranch is a retreat center and is
supported by full time and seasonal staff at 1670 County Road 858 and legally described as 13.673 acres in SE1/4,
SW1/4, Section 32, Township 47 North, Range 6 West.

With a quorum present Chairman Kent Fulton opened the work session.
Planner Cathie Pagano was present to represent staff.

Applicant’s representative’s consultant Bob Hurford, Director of Sonrise Mountain Ranch Matt McGee, and Sonrise staff
member Roger Drown were present to discuss the application.

Hurford explained the site is approximately 21 miles from Gunnison. Sonrise is a family retreat center which is supported
by full time and seasonal staff. He prepared a power point presentation to review the application. He said some of the
water does come from Silver Jack reservoir, but the majority of the water comes from the High Park Spring. There is an
existing manufactured home on the 13-acre site, which would be removed if this request is approved. The applicants are
requesting three dwelling units, for staff housing. The location of the houses was chosen for the higher ground level.

Hurford said the High Park Spring was developed as a domestic water supply in the early 1970’s. There are several
water holding tanks; one has been purchased by Sonrise. He identified the driveway access and noted it will require
improvements to comply with county standards.

McGee said Sonrise has been in existence for ten years and moved up to this area in 2004. McGee’s family established
the retreat center. There now are additional staff families/ permanent staff. They have trouble finding staff rental housing.
The 13 acre parcel was recently purchased and is adjacent to their original parcel. He reiterated they are requesting to
build three staff cabins, to establish permanent staff housing. He explained at the height of the season they could
accommodated a maximum of eight guest families/ 40 individuals. There are no other activities planned for the 13-acre
parcel.

Fulton asked if this is a year round operation; McGee said yes, the lodge operates full time throughout the year. Summer
and fall are the busiest time of year.

Fulton asked when the houses would be built; McGee said they would like to begin construction in the late spring, on the
first house. They will have to secure financing for the development of each home. Fulton asked how long it will take to
construct all three of the houses. McGee was not sure they could complete all three homes within the three year vesting
right window of time. Planner Cathie Pagano explained the time frame can be addressed in the project description, so the
applicants would not have to come back through Planning Commission for another approval if the vested rights expire.

Rubingh requested an explanation of the total plan for this 13-acre site. McGee said the three homes are the only things
being requested or projected. He feels strongly they will not be coming back for additional cabins. McGee said it is
designed as a small intimate setting and they want it to remain that way. They feel they would be less effective if they
increase in size.

The commissioners and Hurford discussed the water adequacy. Hurford said they have water rights in the High Park
Spring; it is a high producing quality spring. There is a well on the original lodge parcel, but is not dependable and not in
use.

Hurford said they have applied for a water disinfection waiver from the State Water Quality control division. They are
attempting to not chlorinate the spring water; it has never failed a water test. He noted the water supply is not in
guestion, and the State has said the water is safe, with no public safety issues or concerns.
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Hurford explained there are multiple water rights owners in the spring. The Sonrise water right is at least a third of the
production. The spring currently serves a number of houses in the surrounding subdivisions. There are several water
storage tanks; Sonrise has a 5,000 gallon underground water tank. He said there is a water augmentation plan in effect.

Rubingh asked about the septic system; Hurford acknowledged a common disposal system is preferred; but because of
the terrain it is not feasible. There are draws in-between each one of the houses. The rolling terrain will not allow tying it
all together.

Planner Pagano noted they had proposed three individual systems; Environmental Health Official Crystal Lambert has
said it is potentially feasible but it would require a waiver from the EH Board; the EH Board would have the final vote on
the request. The EH variance request could run simultaneously with the Land Use Change. Hurford said the current
septic system for the house would be removed.

Planner Pagano noted her concerns with possible wetlands issues and the swales which could make meeting the setback
requirements problematic. Hurford said this configuration would work, but the third cabin will be the most challenging.
The leach field will have to be 100 ft. from any swale.

Pagano encouraged the commissioners to conduct a site visit. It would not take place until the snow is gone, in the late
spring. A wetlands delineation could be required.

The Planning Commission requested information on the setbacks to the septic systems. They requested a more detailed
map showing where the road would go in connection to the large swales.

McGee asked if septic systems could be combined; Pagano said yes.

There will be another work session conducted. The site visit and public hearing could be conducted the same day. The
timing of the site visit will coordinate with the melting of the snow so the ground can be observed.

Chairman Fulton closed the work session.

END OF DAY DISCUSSION;

Scarp Ridge was approved by the BOCC; the applicants expect to have the preliminary plan submitted in 12 to18 months.
The BOCC will look at licensing marijuana facilities making the Planning Commission the licensing entity.
There is an active discussion within long range planning to articulate a valley wide common vision.

There will be an orientation discussion conducted by the county attorney at the next Planning Commission meeting.

*kkk

Fulton adjourned the meeting at 11:40 A.M.

/S/ Beth Baker
Community Development Department Services Manager
Gunnison County Community Development Department
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Gunnison County, CO

Community Development Depertment
G—l I nnlson 221 N. Wisconsin St. Ste. D, Gunnison, CO 81230
Phone: (970) 641-0360  FAX: (970) 641-8585
C Ount Website: www.gunnisoncounty.org/planning.html
y Email: planning@gunnisoncounty.org

COLORADD

To: PC Members
From: Community Development Department Services Manager Beth Baker
Date:  February 28, 2014

Our new PC member is Jack Diani

Included in your packet for the Planning Packet: for March 7, 2014

e Preliminary Agenda- March 7, 2104

o Draft Minutes — February 7, 2014

e County Attorney- Yearly review

e Sonrise-LUC-13-00025- Work session — Map & explanation
**Jack- | have included the file for you

o Bemis Subdivision- LUC-13-00026-Jt. Public Hearing followed
by a work session
-Draft Recommendation of approval to the BOCC
** ( Jack this application will be finished with this meeting- you may view
it on the County Web site )

e Work thru lunch training
Jack | have included the handbook for you-
Commissioners you should each have a copy of the handbook-
it is 60 pages & | didn’t think reprinting was necessary
Organization & Procedural Guidelines
Findings- Form, Adequacy & Timing Issues

Any documents submitted to Community Development after this packet is mailed will be e-mailed to you.

**The Planning Office has each application available for review on the County website. Please use the Citizen
Access Link- http://gunnisoncounty.org/436/Citizen-Access-Portal

Using the project number, you will be able to view all documents in the application files. Please call with any
guestions-970-641-0360.

Thanks,

Beth Baker

Community Development Department
Planning Administrative Services Manager




http://www.gunnisoncounty.org/planning.html

mailto:planning@gunnisoncounty.org
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TO: Planning Commission

FROM: Neal Starkebaum, Assistant Director

SUBJECT: DRAFT Planning Commission Minor Impact Recommendation
Bemis Subdivision
LUC-2013-26

DATE: March 7, 2014

PREPARED BY: Neal Starkebaum, Assistant Director

APPLICANT:; Ted and Kim Bemis
444 Camino Del Rio
Gunnison, CO 81230

PROJECT DESCRIPTION:

The request is for the subdivision of Lot 8, Dos Rios Home Sites Unit No. 2 Subdivision (3.74-
acres) into two single-family residential lots, consisting of Lot 8A — 1.58-acres and Lot 8B —
2.16-acre lots. There is an existing single-family residence on the proposed Lot 8B, served by
central water and sewer provided by the Dos Rios Water and Sewer District. Dos Rios Home
Sites Unit No. 2 Subdivision was approved by the Board of County Commissioners on October
2, 1962 and was recorded on the same day at Reception No. 252853, with the Gunnison
County Clerk and Recorder. Access will be from County Road 77 (Camino Del Rio).

Covenants for the Dos Rios Home Sites Unit No. 2 Subdivision were approved as part of the
subdivision and were recorded October 15, 1962 at Book 637, Page 694, with the Gunnison
County Clerk and Recorder. The covenants allow the subdivision of lots with Dos Rios Home
Sites Unit No. 2. Lot 8A will be served by central water and sewer. The Dos Rios Homeowners
Association approved the subdivision request.

The subdivision is shown on a plat titled “Bemis Subdivision”, prepared by Stephen Jessoe,
PLS, All County Survey, Inc., dated July 20, 2010.

LOCATION:
The property is located approximately 1 mile southwest of the City of Gunnison, 1/2 mile
south of State Highway 50, southeast of County Road 77 (Camino Del Rio)

SURROUNDING LAND USES:
Dos Rios Golf Course
Residential — Single-family residences

IMPACT CLASSIFICATION:

Minor Impact Project, based upon classification found in Section 6-102: Projects Classified as
Minor Impact Projects A. 2-4 Units.
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PLANS/REPORTS/SUBMITTALS:
Plans, reports, and other submittal documents informing this Decision include, but are not limited to:

= Minor Impact Application

= Easement Deed, Driveway Access, October 26, 2001, Reception No. 515388 Gunnison
County Clerk and Recorder

Dos Rios || Homeowners Association letter, Mike Grosse, President, October 14, 2013
Gunnison County Public Works comments, December 4, 2013

Gunnison County Wildlife Conservation Coordinator comments, December 6, 2013

City of Gunnison comments, December 12, 2013

Gunnison County Public Works — Utility Division, letter of May 6, 2013

MEETING DATES:

The Planning Commission held meetings on the following dates:
e January 3, 2014 Work Session
e March 7, 2013 Joint Public Hearing/Work Session

SITE VISIT:
The Planning Commission determined a site visit was not necessary, as the members were
familiar with the project location and surrounding neighborhood.

PUBLIC HEARING:

The Planning Commission and the Board of County Commissioners conducted a joint public
hearing on March 7, 2014. All testimony, both written and oral, is hereby incorporated as part
of this record of review and evaluation. At that time.........

REVIEW AGENCY REFERRAL COMMENTS:
Comments were received from the following entities or agencies:

City of Gunnison:

Comments were received from Greg Larson, Chairperson, City Planning and Zoning

Commission, letter dated December 12, 2013:
“The City has no specific concerns since central water and sewer services are at the site,
access to both lots are available and the subdivision is compatible with the surrounding
neighborhood and the Three Mile Area designation.”

Gunnison County Public Works Department:

Comments were received from Marlene Crosby, Gunnison County Public Works Director,

on December 4, 2013:
“The driveway will access CR #33. There is an existing driveway to a barn/shed structure.
The applicant was advised that he will either need to upgrade and use that access or close it
and build a new drive. Only one driveway will be allowed to access CR #33 from this parcel.”

Gunnison County Public Works — Utility Division:

Comments were received from Mark Templeton, Utility Division Manager, on May 6, 2013:
“The lot that Ted Bemis wants to subdivide has a main sewer line already running through
it. Tapping into the main line will be quite easy. He will be required to pay a sewer tap fee
of course.

The water is available off of Camino Del Rio which runs on the north side of the newly
subdivided lot. Again a water tap fee will be required to tie onto the County water line.”
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Gunnison County Wildlife Conservation Coordinator:

Comments were received from Jim Cochran, Gunnison County Wildlife Conservation

Coordinator, memo dated December 6, 2013:
“This parcel is located within the Gunnison River corridor, which is primarily
cottonwood/willow/alder habitat and is not actual Gunnison Sage-grouse habitat. The Dos
Rios subdivision is an older subdivision with considerable development.

No part of this parcel is within Gunnison Sage-grouse priority habitat (scorel5) as mapped
using the 2012 Habitat Prioritization tool (HPT) (Gunnison Basin Sage-grouse Strategic
Committee 2012).The overall Gunnison Sage-grouse habitat scores for this parcel range
from a low of -34 to a high of -9, reflecting the location in non-habitat, and the surrounding
development.

Development on this parcel will be reviewed under the Section 11-106 amendments to the
Gunnison County Land Use Resolution as adopted by the Gunnison County Board of
County Commissioners on November 5, 2013.There is no Tier 1 habitat on this parcel.

It is my finding that subdivision of this parcel will not adversely impact Gunnison Sage-
grouse or their habitats.

To avoid and/or minimize potential offsite impacts to Gunnison Sage-grouse and/or their
habitats the following conditions will be applied to all permits issued by Gunnison County
for activities on this parcel and any parcels resulting from the proposed subdivision:

1) Per Section 11-106 G.3.d.1. of the Gunnison County Land Use Resolution, dogs
and cats must be kept under appropriate control, by means which may include
kenneling or other physically secure methods to ensure that negative effects to
wildlife from pets do not occur. This includes construction workers' pets.

2) Disturbed areas shall be reseeded with an approved seed mix. CPW and/or
NRCS are available to help identify an appropriate seed mix. A Gunnison County
Reclamation Permit is required for any land-disturbing activities on this property.
It may contain additional site-specific reclamation requirements.

3) Property owners must control or attempt to eradicate any noxious weeds that occur
on the property. A list of noxious weeds may be found in the Colorado Noxious
Weed list: http//www.colorado.gov/cs/Satellite?c=Page&cid=11740840487
33&pagename=Agriculture-Main/CDAGLayout. The Gunnison County Weed District
should be contacted (970- 641-4393) for additional information and technical
assistance.”

COMPLIANCE WITH APPLICABLE SECTIONS OF ARTICLE 5, GUNNISON COUNTY
LAND USE RESOLUTION:

Section 10-102: Locational Standards for Residential Development.

The request meets the primary residential density standard, being located within the City of
Gunnison’s municipal Three-Mile Plan area. Comments were received from the City of
Gunnison Planning and Zoning Commission December 12, 2013 noting that the proposal
meets the City’s Three Mile Plan (land use) designation. The area is designated by the Plan
as “Moderate Density”, which provides for a density of 1 to 6 units/acre.
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Section 10-103: Residential Density.

The proposed subdivision is located within the City of Gunnison’s municipal Three-Mile Plan
area. The proposed lots are substantially similar in lot size and lot density to parcels in the
neighborhood. The lots are served by central water and sewer.

Section 11-103: Development in Areas Subject to Flood Hazards.

A small portion of the property on Lot 8B, on the banks of the Gunnison River, is within a flood
hazard area. The 100-year floodplain has been identified on the plat. Lot 8A and the existing
residence on Lot 8B are not located within the 100-year floodplain.

Section 11-104: Development in Areas Subject to Geologic Hazards.
Not applicable, the subject property is not in a geological hazard area, as defined by County

mapping.

Section 11-105: Development in Areas Subject to Wildfire Hazards.
The subject property is within an area with low wildfire hazard, as mapped by the County.

Section 11-106: Protection of Wildlife Habitat Areas.

The property is within mapped Gunnison Sage-grouse habitat. Jim Cochran, County Wildlife
Conservation Coordinator, memo of December 6, 2013, notes that the subdivision will not
adversely impact Gunnison Sage-grouse.

Section 11-107: Protection of Water Quality.
A pond is located on the property. The 25’ buffer setback is incorporated into the subdivision
design.

Section 11-108: Standards for Development on Ridgelines.
The property is not located on a ridgeline.

Section 11-109: Development that Affects Agricultural Lands.
Not applicable, there are no agricultural lands in the immediate area.

Section 11-110: Development of Land Beyond Snowplowed Access.
Not applicable, the site is not located beyond snowplowed access.

Section 11-111: Development on Inholdings in the National Wilderness.
Not applicable, the site is not located on a National Wilderness inholding.

Section 11-112: Development on Property above Timberline.
Not applicable, the site is not located above timberline.

Section 12-103: Road System.

An existing driveway, over an existing access easement is in place for access to the
proposed Lot 8B from County Road77 (Camino Del Rio), October 26, 2001, Reception No.
515388 Gunnison County Clerk and Recorder. Access to Lot 8A will be via a driveway from
County Road 77 (Camino Del Rio). The road system will not be impacted by the proposal.
Marlene Crosby, Gunnison County Public Works Director comments, December 4, 2013.

Section 12-104: Public Trails.
There is no existing or proposed public trail.
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Section 12-105: Water Supply.

The subdivision will be served by central water, provided by the Dos Rios Water and
Sanitation District, with an existing water line adjacent to the property. Lot 8B is currently
served and Lot 8A has service availability. Letter from Mark Templeton, Utility Manager,
May 6, 2013.

Section 12-106: Sewage Disposal/Wastewater Treatment.

The subdivision will be served by central sewer, provided by the Dos Rios Water and Sanitation
District, with an existing sewer line running through the property. Lot 8B is currently served
and Lot 8A has service availability. Letter from Mark Templeton, Utility Manager, May 6, 2013.

Section 12-107: Fire Protection.
The property is within the Gunnison County Fire Protection District. No comments were
received.

Section 13-103: General Site Plan Standards and Lot Measurements.
The site plan for this subdivision complies with the standards of this Section.

Section 13-104: Setbacks from Property Lines and Road Rights-of-Way.

This section applies; the proposed improvements, within the building envelopes meet the
setback requirements. The draft subdivision plat identifies that the building envelope meets
the required setback of 40 feet from Camino Del Rio and side lot lines setbacks of 15 feet.

Section 13-105: Residential Building Sizes and Lot Coverages.
Compliance with this Section is required at the time of building permit application. No
specific square footage limitations are identified in the covenants.

Section 13-106: Energy and Resource Conservation.
All structures to be constructed within the development will be subject to the standards of
this Section at the time of building permit application.

Section 13-107: Installation of Solid Fuel-Burning Devices
This section applies and installation of solid fuel-burning devices will be subject to the
standards of this Section at the time of building permit application. .

Section 13-108: Open Space and Recreation Areas
Not applicable. Open space dedication is not required for minor impact projects.

Section 13-109: Signs.
There are no signs proposed as part of the submitted application.

Section 13-110: Off-Road Parking and Loading.
The applicant has provided parking spaces for the proposed new residence. A minimum of
two parking spaces is required for each single-family residence.

Section 13-111: Landscaping and Buffering.
Not applicable, not required for minor impact residential subdivisions.

Section 13-112: Snow storage.
Adequate area is available for snow storage.
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Section 13-113: Fencing
This section does apply. Any new fencing shall comply with this Section.

Section 13-114: Exterior Lighting.
Applicable, any new structures that are proposed will be required to comply with this section.

Section 13-115: Reclamation and Noxious Weed Control.
A reclamation permit is required for road cutting and/or construction, homesite clearing and
berm construction.

Section 13-116: Grading and Erosion Control.
Grading activities are required to secure a Reclamation Permit from the Public Works
Department, pursuant to Section 13-115: Reclamation and Noxious Weed Control.

Section 13-117: Drainage, Construction and Post-Construction Stormwater Runoff.
Compliance with this Section is required at the time of building permit/driveway application.

Section 13-118: Water Impoundments.
Not applicable, this project does not propose a water impoundment.

Section 13-119: Standards to Ensure Compatible Uses.
The proposed use is similar to and compatible with the existing residential uses in the
surrounding neighborhood.

Section 15-103: Right-to-Ranch Policy.
Not applicable. There is no ranch operations in the immediate vicinity.

FINDINGS:
The Commission finds that:

1. The application is classified as a Minor Impact Project.

2. The subdivision plat was reviewed and approved by the County Attorney’s office, as to
form and content.

3. Jim Cochran, Gunnison County Wildlife Conservation Coordinator, memo dated
December 6, 2013, notes the finding that subdivision of this parcel will not adversely
impact Gunnison Sage-grouse or their habitats.

4. The proposed use is similar to and compatible with the existing residential uses in the
surrounding neighborhood.

5. The land use change complies with all applicable requirements of the Gunnison County
Land Use Resolution and Section 6-103: Standards of Approval for Minor Impact
Projects.

6. This review and decision incorporates, but is not limited to, all the documentation

submitted to the County and included within the Planning Office file relative to this
application; including all exhibits, references and documents as included therein.
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RECOMMENDATION:

The Gunnison County Planning Commission, having considered the submitted plans,
exhibits, site specific mitigation, site observations and public testimony, has reached the
above Findings and recommends to the Board of County Commissioners that LUC No.
2013-26, Bemis Subdivision, be approved with the following conditions:

1. This permit is limited to activities described within the “Project Description” of this
application, and as depicted on the Plan submitted as part of this application. Expansion
or change of this use will require either an application for amendment of this permit, or
submittal of an application for a new permit, in compliance with applicable requirements
of the Gunnison County Land Use Resolution.

2. To avoid and/or minimize potential offsite impacts to Gunnison Sage-grouse and/or
their habitats the following conditions will be applied to all permits issued by Gunnison
County for activities on this parcel and any parcels resulting from the proposed
subdivision:

1) Per Section 11-106 G.3.d.1. of the Gunnison County Land Use Resolution,
dogs and cats must be kept under appropriate control, by means which may
include kenneling or other physically secure methods to ensure that negative
effects to wildlife from pets do not occur. This includes construction workers'
pets.

2) Disturbed areas shall be reseeded with an approved seed mix. CPW and/or
NRCS are available to help identify an appropriate seed mix. A Gunnison
County Reclamation Permit is required for any land-disturbing activities on this
property. It may contain additional site-specific reclamation requirements.

3) Property owners must control or attempt to eradicate any noxious weeds that
occur on the property. A list of noxious weeds may be found in the Colorado
Noxious Weed list:
http//www. .colorado.gov/cs/Satellite?c=Page&cid=1174084048733&pagename
=Agriculture-Main/CDAGLayout. The Gunnison County Weed District should
be contacted (970- 641-4393) for additional information and technical
assistance.”

3. A mylar subdivision plat, in compliance with Section 6-105 of the Gunnison County Land
Use Resolution, shall be provided to the Community Development Department, for
signature by the Board of County Commissioners. Approval shall not be effective until the
plat is signed by the Chairman of the Board of County Commissioners and is recorded
with the office of the Gunnison County Clerk and Recorder.

4. The approval shall be memorialized by Board Resolution. Approval shall not be effective
until the Resolution is recorded with the Gunnison County Clerk and Recorder.

5. This permit may be revoked or suspended if Gunnison County determines that any
material fact set forth herein or represented by the applicant was false or misleading, or
that the applicant failed to disclose facts necessary to make any such fact not
misleading.
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6. The removal or material alteration of any physical feature of the property (geological,
topographical or vegetative) relied on herein to mitigate a possible conflict shall require
a new or amended land use change permit.

7. Approval of this use is based upon the facts presented and implies no approval of similar
use in the same or different location and/or with different impacts on the environment
and community. Any such future application shall be reviewed and evaluated, subject
to its compliance with current regulations, and its impact to the County.
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AN OUNCE OF PREVENTION: Best Practices for Making Informed Land Use Decisions

CHAPTER 8

IN THIS CHAPTER
Form and Adequacy

Timing Issues

Findings

indings are written explanations of why—Iegally and factually—local

agencies made a particular decision. They map how the agency applied

the evidence presented to reach its final conclusion. As a result,
findings must trace a logical path—or “bridge the analytic gap”—between
the evidence presented to the agency decision-makers and their ultimate
decision.!

Findings facilitate orderly analysis and assure that agency actions are
grounded in reason and fact. They also offer an important opportunity to
show how the agency’s decision promotes the public’s interests. In addition,
findings:*

* Assure Process Integrity. Findings impose a certain discipline on
decision-making processes, enhancing the integrity of the process and
assuring principled decision-making.

* Encourage Interagency Communication. Findings can explain the basis
of the agency’ decision.

! Topanga Association for a Scenic Community v. County of Los Angeles, 11 Cal. 3d 506 (1974).
2
Id.
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* Assure That Standards Are Met. Some laws
require that certain findings must be made
before the agency can take a particular action.

* Help Courts Interpret the Action. Courts
often look to the findings to determine
the underlying rationale for an action or
requirement. Findings provide support for a
local agency’s decisions and an opportunity to
tell its side of the story.

Thus, findings should be developed with at least
five audiences in mind: the agency governing
body, the general public, interested parties, other
governmental entities, and courts. In addition,

it is sometimes a good idea to develop findings
even when they are not required, particularly for
decisions that may be controversial or lead to
litigation.

Form and Adequacy

Findings should always cover the basic
requirements of any decision. For quasi-judicial
decisions, the findings must be supported by
substantial evidence in light of the entire record.’
Findings are always required when local agencies
are acting in their quasi-judicial capacity—Iike
the approval of an individual permit. Although
findings are not generally required for most
legislative decisions, they are sometimes required
by statute in certain circumstances, such as
when an agency adopts a moratorium. However,
a findings requirement does not transform a
legislative decision into a quasi-judicial act.*

Findings must adequately describe the reasoning
for the decision. Thus, ambiguous, conclusory or
“boiler plate” language is inadequate.’ They also
should address all the relevant criteria governing
the decision. However, the decision-making body
does not need to develop “new” findings in each
circumstance. For example, it's appropriate for a
council to adopt by reference the findings of the
planning commission when they make the same
decision (for the same reasons).®

Findings should be thought of strategically,
particularly if the threat of litigation looms.
Ultimately, if the agency’s action is challenged

in court, the court will look to the findings to
determine whether there is substantial evidence
to support the agency’s decision. As a result, the
findings should include detailed information that
connects the dots as to why the agency took the
action:

* Why was the regulation adopted, rejected, or
amended?

* Why was the application approved or
rejected?

* How does the decision meet relevant statutory
requirements?

e How is the decision consistent with the
general plan?

e What is the connection between the action
and the benefits of the project?

* What public policy interests are advanced by
the decision?

3 Breakzone Billiards v. City of Torrance, 81 Cal. App. 4th 1205 (2000).

* ABS Inst. v. City of Lancaster, 24 Cal. App. 4th 285 (1994).

Honey Springs Homeowners Assn. v. Board of Supervisors, 157 Cal. App. 3d 1122 (1984).

© Dore v. County of Ventura, 23 Cal. App. 4th 320 (1994); Carmel Valley View Ltd. v. Board of Supervisors, 58 Cal. App. 3d 817 (1976).
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»

Avoid equivocal phrases like “could cause,” “might
result in,” or “may increase.” Public agencies must
support decisions with evidence and language

that is more certain. In one notable case, the U.S.
Supreme Court took issue with one city’s finding
that the dedication of land for a bicycle path “could
offset” the traffic demand caused by the proposed
development.” The indefinite nature of the finding
did not establish that there was the necessary
reasonable relationship between the dedication and
the impact of the proposed development.

Another issue that arises is how thorough the
findings should be. In many cases, such as deciding
to deny a tentative map, there are multiple grounds
upon which the denial may be authorized. A
negative finding on any one ground is sufficient to
support the denial. In almost all cases, however,

the decision-maker should make findings on

each issue. There are at least two advantages to
doing so. First, assuming that there are additional
grounds for the denial, it will provide an alternative
basis for upholding the decision in the event that

a court later invalidates one of the grounds for

the decision. Second, making both negative and
positive findings regarding different requirements
indicates to the courts that the agency evaluated the
application fairly.

Just Because

One of the simplest techniques to assure that
findings sufficiently draw a connection between
action and underlying impact or rationale of the
proposed action is to use the word “because.” This
word naturally connects the reasoning to the legal
principle. For example:

e “The project is inconsistent with Section Il (A)
of the housing element because only 3 percent
of the units will be affordable instead of the
required 15 percent.”

e “The 100-foot-wide buffer does not threaten
bird and wildlife migration because the biologist’s
report notes on page 32 that 65 feet is sufficient
for each species in the project area.”

Timing Issues

How findings are drafted and adopted varies—
there is no perfect way to do it. Given that one of
the several roles of findings is to assure orderly
decisions that draw logical connections between
evidence and conclusions, the findings should

be formed before the final decision is made.

Of course, in the give and take of the land use
process, there is not always time for the decision-
maker to develop the appropriate findings from
scratch after the public hearing has closed.

Instead, the staff report typically includes a
proposed set of findings that support staff’s
recommendation. These suggested findings

help decision-makers identify the appropriate
information, policies, and regulations governing
the proposed project and guide them in making
the necessary findings.® Assuming that the
decision-maker reaches the same conclusions and
decision as staff, the draft findings will need little
or no change. But when the decision-maker elects
to take a different approach, new findings will
need to be drafted.

In either case, its typical for the body to make
a tentative decision and explain its reasoning

to staff. Staff can then draft the findings and
return them to the agency at the next meeting,
where the decision can be finalized and the
findings adopted. To be safe, decision-makers
should take the time at the subsequent meeting
to objectively review—and when necessary—
revise the draft findings to make sure that

they accurately reflect both the evidence in

the record and their own conclusions. This
process also affords staff the opportunity to
closely review the decision-making rationale. If
evidentiary gaps are identified during the drafting
process, staff can raise them at the subsequent
meeting before the final decision is made.

7 See Dolan v. City of Tigard, 512 U.S. 374 (1994) (emphasis added).

8 See James Longtin, Longtin’s California Land Use § 11.53 (2d ed. 1987 & Supp.).
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In some instances, however, the timelines for
making the decision imposed by the Permit
Streamlining Act may not allow the issue to be
postponed to the next meeting. In these cases,
decision-makers must articulate their findings
orally at the meeting for staff to record. The
challenge in such a situation is to develop findings
“on the fly” that specifically describe the reasoning
for the decision or actions taken. The following
five-step process, however, will help in such
situations:

* State the impact (either positive or negative)
of the project.

e Cite the source of the information (for
example, a study, testimony, or other
evidence).

* Refer to the relevant governing statute,
regulation, or ordinance.

* Link findings to general plan goals and
objectives.

* Describe in detail why or how the project’s
impact either meets or fails to meet the
requirements included in the statute,
regulation, or ordinance.

Another approach is to include two proposed sets
of findings in the staff report. For contentious
issues, the report can identify the nature of

the controversy and propose a set of findings

for each decision that could be made. For the
typical project application, there would be a

set of findings if the project was approved and

an alternative set of findings if the project was
denied. This method, however, has at least three
drawbacks. First, it creates more work for staff.
Second, the unused set of findings provides a
“blueprint” for anyone who wants to appeal or
challenge the decision in court. Finally, it can be
confusing to the public; many will find it hard to
understand how the same set of facts can be used
to support findings for opposite outcomes.

Top Ten Practice Tips for Findings

10. Do a Risk Assessment. “Perfect” findings
cannot be drafted for every decision. When
pressed for time, actions that pose the most risk
should have the best findings. Assess potential
risk by evaluating the level of controversy,
complexity of the decision, location, size of
project, public interest, or other relevant factor.

9. Involve Everyone. Findings usually have both
a legal and factual element. Thus, all relevant
agency staff should review findings to assure
factual accuracy and sufficiency in the legal
context.

8. Allow Adequate Time to Prepare. |deally, the
legislative body will issue a tentative decision
and allow staff time to draft specific findings in
support of the body’s decision. When such time
is not available, staff should anticipate the most
likely outcomes and be prepared for each.

7. Include Findings in the Staff Report. Including
findings in the staff report makes it easier for the
legislative body to respond to and augment the
findings.

Incorporate Staff and Public Testimony. Staff

and public testimony is often important to the final
decision. Where possible, incorporate arguments and
facts provided by such testimony into the record.

Incorporate Expert Testimony. Consider having
the agency’s experts make a short statement at the
hearing regarding their conclusions.

Don't “Parrot” the Statutory Language. Instead,
specifically explain how the language applies to the
decision at hand.

Provide a Complete Record For Appeals. On
appeal to the governing body, make sure that there
is as complete a record before the city council

or board of supervisors as there was before the
planning commission

Incorporate by Reference. Findings may be
incorporated by reference where such findings are
directly on point. But, it is still a good idea to add
additional findings that are specific to the decision
or action at hand.

Never Use Humor. Findings aren't funny.
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A Case on Point: Toigo v. Town of Ross

Toigo v. Town of Ross® involved a second application

to subdivide a 36-acre hillside lot into five parcels.
The owner had unsuccessfully sued the town after it
denied the first application. The town found that the
second application was not much different and, in
some instances, more environmentally severe than the
first. Thus, the town council was inclined to deny the
proposal a second time.

This placed the town in a difficult position. A
second denial could expose the town to litigation.
(For purposes of takings claims, courts sometimes
determine a decision is “final” after the second
application has been denied). In response, the town
drafted a set of findings that was 38 pages long—
hardly a typical response to the denial of a five-unit
subdivision. The findings detailed how the proposal
was inconsistent with six subdivision standards, two
zoning provisions, eleven roadway and driveway

design standards, eight hillside lot criteria, and ten design
review standards.

Was the scope of these findings too detailed for a denial
of a five-unit subdivision? Probably not in light of the
threat of litigation. Ultimately, the town prevailed. An
appellate court dismissed the takings claim as unripe.

In its opinion, the court held that the owner had failed
to submit a “meaningful application” and “made

no attempt to alter their vision” of the intensity of
development.

This case demonstrates that a well-reasoned set of
findings can be the “ounce of prevention that prevents a
pound of cure;” in this case a takings liability claim. The
town’s care also created a positive legal precedent that
will benefit other public agencies and underscores the
importance of findings as a key point in the entire process
where the agency can lay out its side of the story.

0 Toigo v. Town of Ross, 70 Cal. App. 4th 309 (1998).
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@ SITE PLAN
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8:45 a.m.

9:00 a.m.

10:00 a.m.

11:00 a.m.

Work thru
Lunch

End of
Meeting

Adjourn

GUNNISON COUNTY PLANNING COMMISSION
PRELIMINARY AGENDA: Friday, March 7, 2014

Call to order; determine quorum

Approval of Minutes

Election Of Officers

Designation Of Official Posting Location

Welcome to New Planning Commission member

Unscheduled citizens: A brief period in which the public is invited to make general
comments or ask questions of the Commission or Planning Staff about items which are
not scheduled on the day’s agenda.

Bemis Subdivision, Ted and Kim Bemis, LUC 13-00026 joint public hearing/no action,
request is for the subdivision of Lot 8, Dos Rios Home Sites Unit No. 2 Subdivision into two
single-family residential lots, located approximately 1 mile southwest of the City of
Gunnison, 1/2 mile south of State Highway 50, southeast of County Road 77 (Camino Del
Rio) work session/possible action; recommendation to County Commissioners

David Baumgarten, County Attorney, work session/no action, Planning Commission
training, ex parte communication, etc.

Sonrise, LUC-13-00025, work session/no action, request for the construction of three
residences on one 13-acre parcel. Sonrise Mountain Ranch is a retreat center and is
supported by full time and seasonal staff at 1670 County Road 858; legally described as
13.673 acres in SE1/4, SW1/4, Section 32, Township 47 North, Range 6 West.

Planning Commission and staff, work session/no action, Planning Commission training
— Planning Commission Handbook, bylaws

¢ Report of actions taken by BOCC.

o A brief period in which Commission debriefs on the day’s processes, etc. No discussion
or action on any specific Land Use Change Permit applications will take place at this
time.

The Planning Office has each application available for review on the County website. Please use the Citizen Access
Link-http://gunnisoncounty.org/436/Citizen-Access-Portal

Using the project number, you will be able to view all documents in the application files. Please call with any
guestions. 970-641-0360.

NOTE: Unless otherwise noted, all meetings are conducted in the Blackstock Government Center Meeting Room at 221 N.
Wisconsin St. in Gunnison, across the street from the Post Office. This is a preliminary agenda; agenda times may be changed
by the staff up to 24 hours before the meeting date. If you are interested in a specific agenda item; you may want to call the
Community Development Department (641-0360) ahead of time to confirm its scheduled time. Anyone needing special
accommodations please contact the Community Development Department before the meeting.



http://gunnisoncounty.org/436/Citizen-Access-Portal
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GUNNISON COUNTY, COLORADO PLANNING COMMISSION
ORGANIZATION AND PROCEDURAL GUIDELINES

SECTION 1: PURPOSE

These Guidelines are advisory only, and are not intended to impose, nor shall they carry the weight or authority of, statute,
regulation or resolution. In no circumstance do these Guidelines control the Gunnison County Land Use Resolution or any
other County regulation.

When there is a conflict between language in these Guidelines and the Gunnison County Land Use Resolution, the
Gunnison County Land Use Resolution shall prevail.

SECTION 2: ORGANIZATION

A.

o

ORGANIZATION AUTHORITY. This organization is the Planning Commission of the County of Gunnison,
Colorado, which is governed by and has those duties and responsibilities authorized by the applicable
provisions of Colorado Revised Statutes 1973 30-28-103 and 104 etf. seq., as amended, and pursuant to the
Gunnison County Land Use Resolution, Section 1-115: Establishment of Gunnison County Planning
Commission.

ORGANIZATION TITLE. This organization is referred to herein as "the Commission."
BOARD REFERENCE. The Gunnison Board of County Commissioners is referred to herein as "the Board."

COMMISSION REFERENCE. The Gunnison County Planning Commission is referred to herein as the
“Commission.”

SECTION 3: MEMBERSHIP AND RESPONSIBILITIES

A.

MEMBERSHIP. The Commission is comprised of five regular and two alternate members, who are residents of
Gunnison County, and are appointed by the Board.

RESIDENCY. Each regular and alternate member shall be a resident and shall have been a resident of
Gunnison County for at least two years immediately before the appointment.

LENGTH OF TERMS. Regular commission members are appointed to staggered three-year terms by the
Board. Alternate members are appointed for one-year terms, or for terms as otherwise determined by the
Board.

APPOINTMENT TO FILL VACANCY. A vacancy created by the resignation or termination of a member's term
is filled by appointment by the Board for the length of time remaining in the vacated term.

ALTERNATE MEMBERS. Alternate members are expected to attend all regularly scheduled meetings, and,
with the exception of not having regular voting privileges, fully participate in the business of the Commission.

COMMISSION MEMBER’S RESPONSIBILITIES. A Planning Commission member is responsible to do the
following:

1. REVIEW MATERIAL BEFORE MEETINGS. Review all material received before meetings.

2. BECOME FAMILIAR WITH APPLICABLE REGULATIONS. Familiarize him/herself with the Gunnison
County Land Use Resolution, and other regulations that the Commission may be expected to administer
from time to time.

3. ATTEND COMMISSION MEETINGS INCLUDING SITE VISITS. Attend all Planning Commission
meetings, including site visits and work sessions. If a Commission member is unable to attend a meeting,
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they shall notify the Commission Chairperson or Planning Director if possible, at least one week before the
scheduled meeting.

4. ENCOURAGE DETAILED DISCUSSION IN INITIAL REVIEW DISCUSSIONS. Endeavor to raise
questions and concerns about a proposal as soon in the process as they become apparent.

5. EVALUATE PERMIT APPLICATION FOR COMPLIANCE WITH REGULATIONS. Evaluate each
proposed Land Use Change Permit application for its compliance with the Gunnison County Land Use
Resolution, and other applicable regulations, by reviewing the documentation submitted and included in the
application’s file in the Planning Office.

6. REVIEW DRAFT ACTION DOCUMENTS PREPARED BY DEPARTMENT STAFF. Review the draft
Recommendation or Decision prepared by the Planning Department staff for a specific Land Use Change
Permit application, so as to reasonably ensure that all elements of a proposed land use change have been
explained, that compliance of the Land Use Change Permit application with the Gunnison County Land Use
Resolution, and other applicable regulations has been sufficiently evaluated, that Findings have been
included that reflect conclusions reached by the Commission based on its evaluation of submitted
documents, public testimony and any observations onsite, and that conditions of the proposed action are
based on evidence included in the record, and backed by the Findings.

7. SERVE AS PROJECT COORDINATOR. Serve as a Project Coordinator as appointed by the Commission
Chairperson.

HELP NEW COMMISSION MEMBERS. Assist new Commission appointees as needed.

ATTEND OTHER COUNTY MEETINGS. Insofar as possible, attend other County meetings of interest to
the Planning Commission.

10. REFER PUBLIC TO THE STAFF. Refer inquiries from the public on planning matters to the Planning
Department staff.

11. PERFORM IN A QUASI-JUDICIAL MANNER. Conduct him/herself in actions, words and manner, in
public and in private, as befitting and as required of a quasi-judicial role, relating to matters before the
Commission.

12. ATTEND PROFESSIONAL CONFERENCES TO ENHANCE UNDERSTANDING OF PLANNING FIELD.
Is expected by the Board to participate in and attend educational and professional conferences, workshops
and field trips as may be offered by professional organizations related to the planning field.

13. BE ACTIVELY INVOLVED IN COMMISSION RECOMMENDATION TO BOARD IN DEVELOPING LAND
USE POLICIES. Is actively involved as a Commission member in making recommendations to the Board
concerning broader land use issues and concerns, establishing Special Areas, and amending the Gunnison
County Land Use Resolution.

G. PROJECT COORDINATOR. The Chairperson may appoint a Project Coordinator to each Land Use Change
Permit application. The Chairperson may also appoint Project Coordinators to direct other, issue-oriented
projects. The term “Project Coordinator” may include more than one individual, so that a project is assigned Co-
Coordinators. The Chairperson may serve as Co-Coordinator as necessary, to provide guidance and support.
A Project Coordinator’s responsibilities include these:

1. EVALUATE APPLICATION FOR COMPLIANCE WITH REGULATIONS. To evaluate each Land Use
Change Permit application for which he/she is the Project Coordinator for its compliance with the Gunnison
County Land Use Resolution and/or any other applicable regulations.

2. OVERSEE AND PROVIDE INFORMATION TO OTHER COMMISSION MEMBERS. To provide
comments and project analysis to the other Commission members at scheduled meetings. The staff will
provide timely notice to a Project Coordinator when the proposed Land Use Change Permit application
review he/she is overseeing is to be a scheduled agenda item.

3. IDENTIFY COMMISSION CONCERNS FOR PROPONENT. To determine the sense of the Commission
relative to potentially sensitive or controversial issues for guidance in consulting with the proponent (s).

4. WORK WITH STAFF. To work with the Planning Department staff, County Attorney and/or other staff, to
find answers to questions raised about the proposed land use change.
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a. CONSULT WITH PROPONENT. To consult with the proponent as required. Other Commission
members and/or staff may also be included as deemed appropriate by the Project Coordinator. The
Project Coordinator shall report to the Planning Commission, at the next regular meeting of the
Commission and on the record, if such consultations occur, and shall report the date, time, place,
participants and subject matter of each such consultation. Such consultations, if reported as required,
shall not be considered to be in violation of Section VIIl, Ex Parte Communications, of these Guidelines.

b. REVIEW STAFF RECOMMENDATIONS. To review draft staff recommendations before a meeting on
which such recommendations are scheduled.

c. TO BE PRESENT WHEN LAND USE CHANGE PERMIT RECOMMENDATIONS ARE
SCHEDULED ON THE TO BOARD AGENDA. To be present when a Planning Commission
Recommendation to the Board of County Commissioners a Land Use Change Permit application is
being considered in a public hearing, or for action by the Board, as appropriate. The Project
Coordinator may request that other Commission members also be present to assist in answering
questions the Board may have about the Commission’s recommendation.

COMPENSATION. Commission members receive a nominal fee for each regular or special meeting as
determined periodically by the Board, and are compensated for necessary traveling and subsistence expenses
related to occasional out-of-county workshops and meetings.

ABSENCES. The Planning Commission will notify the Board if a Commission member has missed four
consecutive regular Commission meetings. The Board will schedule a meeting with the Commission member,
and may remove the member from the Commission.

RESIGNATION. Any member may resign from the Commission by giving written notice to the Commission
Chairperson and/or the Board.

REMOVAL OF COMMISSION MEMBER FOR NON-PERFORMANCE OR MISCONDUCT. The Board of
Commissioners shall fill vacancies and may remove a member for non-performance of duty or misconduct, as it
deems appropriate in the exercise of its discretion.

ROLE OF ALTERNATE DURING TEMPORARY VACANCY. In the event that any member is temporarily
unable to act owing to absence, illness, conflict of interest, or any other cause, such position shall be filled
during the temporary disability by an alternate member by order of the chairperson of the Commission.

SECTION 4: OFFICERS AND DUTIES

A.

B.

OFFICERS OF COMMISSION. Officers of the Commission are a Chairperson and Vice-Chairperson, and any
others as the Commission deems may be needed.

ANNUAL ELECTION. Officers are elected annually by members at the Commission's first meeting in February,
or as soon as practicable after the Board has made its annual appointments to the Commission, whichever
occurs later.

TERMS OF OFFICE. Each office holder holds office for one calendar year after his/her election, and may
succeed him/herself.

ROLES OF CHAIRPERSON AND VICE-CHAIRPERSON. The Chairperson presides at all meetings of the
Commission, and is the chief executive officer of the Commission, performing duties that may reasonably be
associated with that position. The Vice-Chairperson serves in the absence or incapacity of the Chairperson,
including in any event in which a conflict of interest prevents participation and vote by the Chairperson; and
completes all such duties as are defined herein which are normally performed by the Chairperson. In the event
both the Chairperson and Vice Chairperson may have a conflict of interest, or are absent or incapacitated, the
remaining members shall elect a Chairperson who shall preside over the business of the applicable meeting.

1. QUALIFICATION OF ACTING CHAIR REGARDING AGENDA ITEMS REQUIRING ACTION. When an
item is scheduled on the agenda for action and neither the Chairperson or Vice Chairperson is present, or is
without a conflict of interest, the Commission shall choose its Acting Chair only from those members who
were present when the public hearing for any such item was conducted.
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SECTION 5: MEETINGS

A.

ANNUAL SCHEDULE OF MEETINGS. A schedule of regular meeting dates for the upcoming year will be
prepared by the Planning Department staff for review and approval by the Commission at its first December
meeting.

OPEN MEETINGS AND EXECUTIVE SESSIONS. All Commission meetings shall be preceded by notice as
required by Colorado State statute, and held regularly and at specific times and open to the public at all times.
No executive session shall be conducted except in strict compliance with state statute. No executive session
shall be convened or conducted until the Commission has first convened in an open session for which notice

has been posted, a majority of the members have voted to go into executive session,
and that action entered into the minutes, the Chairperson has cited the
purpose for an executive session, and has stated to the public that the
meeting will reconvene after the executive session.

SPECIAL MEETINGS. Special meetings may be conducted at any time when called by the Chairperson or at
the written request of three or more Commission members. All members must be notified at least 48 hours in
advance of a special meeting. Special meetings shall be noticed at least 24 hours in advance of the meeting, in
compliance with Colorado statutory requirements and as otherwise required by the Gunnison County Land Use
Resolution. Only items on the posted agenda shall be considered at a special meeting. Special meetings may
be called in order to expedite action on a Land Use Change Permit application or any other subject that requires

review and recommendation or other considerations or action by the Commission.

WORK SESSIONS. Work/study sessions may be conducted as needed by the Commission, or as required by
the Gunnison County Land Use Resolution. No official action takes place at these sessions.

MEETING LOCATIONS. Regular meetings of the Commission are conducted in the Planning Commission
meeting room of the Blackstock Government Center in Gunnison, or at any other place agreed upon by the
members or that the Planning Department staff determines to be a site which can reasonably and most
conveniently accommodate the public. The Commission will, as necessary and as it determines it can best
serve the interests of the public, conduct its meetings in municipalities or other locations in the County when
there are Land Use Change Permit, Special Area designation, or other applications proposed on lands located
in or adjacent to those areas.

QUORUM. A quorum of the Commission consists of three members. No action shall be taken by the
Commission without three members voting affirmatively.

ORDER OF BUSINESS. The order of business for each regular meeting of the Commission may include the
following, so far as is applicable, and not necessarily in the order listed:

1. DETERMINATION OF QUORUM. Call to order and determination of quorum.

2. UNSCHEDULED CITIZENS. Meeting with unscheduled citizens about items that are not agenda items for
that meeting.

MINUTES APPROVAL. Correction and approval of minutes of previous meeting(s).

CONSIDERATION OF PERMIT APPLICATIONS. Individually scheduled Land Use Change Permit
application work sessions, public hearings or actions. A public hearing may be continued to a time and date
certain for a specific Land Use Change Permit application.

CONSIDERATION OF GENERAL PLANNING ISSUES. Work sessions on planning items that are

TRAINING. Educational and training sessions by staff, and/or representatives of other local, state and
federal agencies, video and audio conferences, videotape presentations.

STAFF AND COMMISSION REPORTS. Reports by staff/Commission members.

DEBRIEFING OF DAY’S MEETING. Discussion about processes and other general planning issues raised
during the day’s meeting. No action is to be taken during this debriefing, and items on which action is to be
taken will be scheduled as agenda items at upcoming Commission meetings. No discussion of specific
Land Use Change Permit applications shall occur during this time.
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9. ADJOURN. Adjournment.

MAINTAINING DECORUM IN MEETINGS. Commission members, led by the Chair, will maintain decorum and
a businesslike atmosphere in meetings. Generally, clapping, shouting, disrespectful language and/or other
outbursts are inappropriate. As necessary, the Chair shall establish what types of language and comments will
not be considered acceptable. The Chair is responsible for enforcing the rules with both the public and
Commission members and may interrupt a speaker, and remind the speaker of the rules. If the speaker refuses
to cooperate and persists in inappropriate behavior, the Chair may call a recess.

RECORD OF COMMISSION PROCEEDINGS. The Commission shall keep a record of its proceedings, which
shall be available to the public at the Planning Department during regular business hours.

PROCEDURE WHEN ALTERNATE MEMBER IS PROJECT COORDINATOR. In the event that an alternate
member is the Project Coordinator for a Land Use Change Permit application or a special project scheduled on
the agenda for action, the Chairperson will direct a regular member to step down so that the Project Coordinator
may vote on that item. Once the vote has been taken, the regular member resumes his seated status.

DISTRIBUTION OF MEETING INFORMATION TO COMMISSION MEMBERS. The Planning Department
staff shall make its best effort to deliver, to each Commission member copies of applications, reports, draft
recommendations and/or other materials related to agenda items at least five business days prior to a regular
meeting; members may also elect to pick up materials at the Planning Department, or to receive the materials
by fax or electronic mail.

SUBSTANTIVE MATERIAL SUBMITTAL. The Commission shall not consider new substantive material that is
submitted after 12 Noon on Thursday of the week before the scheduled meeting unless the Commission has
otherwise specifically, and by majority vote, waived this requirement, or such submittal is otherwise allowed by
the Gunnison County Land Use Resolution.

SECTION 6: CONFLICTS OF INTEREST

A. CRITERIA FOR CONFLICT. In addition to any requirement of Colorado law, a member of the Commission is

considered in a position of conflict of interest if any of the following situations is in evidence relative to the
specific Land Use Change Permit application or special project scheduled for discussion:

1. COMMISSION MEMBER CONNECTED TO SUBJECT PROPERTY. The member is:
a. AN IDENTIFIED BUYER. An identified buyer of the subject property.
b. THE SELLER. The seller of the subject property
c. THE REALTOR. The broker or Realtor for the property
d

THE APPLICANT. The applicant, or applicant's employee, spouse, parent, child, sibling or a member
of the applicant’s household

e. ADJACENT LAND OWNER. The owner, lessor or lessee, adjacent to the subject property; or,

2. COMMISSION MEMBER WILL BE FINANCIALLY AFFECTED. The member stands to be beneficially or
detrimentally affected in a financial way by action taken on the property.

3. REMOVAL FROM MEETING WHEN IN CONFLICT. Any member who considers him/herself to be in a
position of conflict of interest as defined above must declare such conflict, surrender the privilege of voting,
and remove him/herself from the meeting.

4. DETERMINATION BY COUNTY ATTORNEY OF CONFLICT. Questions of conflict of interest which fall
outside the above-cited categories or about which the Planning Commission, or the individual member in
question wish to have County counsel, shall be referred to the County Attorney for evaluation; no action
shall be taken on the subject item until the County Attorney has issued a written opinion.

SECTION 7: RECUSAL OF MEMBERS

A. MEMBERS MAY RECUSE THEMSELVES. An individual may recuse him/herself for an inability to make an

impartial decision because of conflicts of interest, an ex parte communication or otherwise.

B. RECUSED MEMBER SHALL NOT PARTICIPATE ON PENDING MATTER. When a Commission
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member is recused, voluntarily or otherwise, from participation regarding a
pending matter, that Commission member shall not thereafter discuss the
matter with other Commission members or participate as a Commission
member in such matter, and shall leave the area of the meeting when such
matter is being discussed.

C. ACTIONS ON PENDING MATTERS WHEN QUORUM UNAVAILABLE DUE TO RECUSALS. If,
because of recusal of one or more Commission members on a pending matter,
a quorum is not available to take action on the pending matter for two
consecutive scheduled meetings of the Commission, such matter shall be
referred to the Board of County Commissioners for Board review and decision
in lieu of any required Commission action, even if the Planning Commission is
cited as the decision-making body by the Gunnison County Land Use
Resolution for that type of matter.

SECTION 8: EX PARTE COMMUNICATIONS

A. COMMISSION MEMBERS SHALL MEET EX PARTE STANDARD. To ensure that the decision-making

process is fair and impartial, Commission members, members of the Board, Land Use Change
Permit applicants and interested public involved in proceedings before the Commission are held to certain
standards regarding "ex parte" communication about applications under review. Ex parte communication is
defined as "oral or written, off-the-record communication made to or by Commissioner members without notice
to all parties involved, that discusses the merits, or could affect the outcome of a decision or recommendation to
be made by the Commission."

B. INFORMAL COMMUNICATION ABOUT APPLICATIONS PROHIBITED. Generally, this ex parte rule prohibits
Commissioners from engaging in informal communications with members of the Board, Land Use
Change Permit applicants and interested public involved in proceedings
before the Commission) that could influence a decision or recommendation document concerning
any current or potential Land Use Change Permit application. Parties may not, for example, present information
to Commissioners about the facts or merits of an application, except during a regularly scheduled meeting of the
Commission, and Commission members should not initiate those conversations. Conversations outside of
meetings or public hearings should be limited to policy, rather than facts about a current or potential application;

i.e. a Commission member should not speculate about what a decision or recommendation might be, or what
his/her position might be about any such application.

C. EX PARTE COMMUNICATION SHALL BE REPORTED AS PART OF RECORD. If an ex parte
communication is attempted by telephone, in person, by fax, email or other means outside of a regularly
scheduled meeting, the Commissioner involved shall first attempt to stop the party from the prohibited behavior,

then absent themselves from the attempted communication. The
Commissioner is encouraged to document the communication and notify the
Planning Department by telephone or in written form (including by fax and/or
email). The Planning Department staff will then enter a statement into the
public file.  The involved Commissioner will, at the next meeting of the
Commission, report the communication to the other members of the
Commission, and it shall ve so noted as part of the record of the meeting.

SECTION 9: OCCASIONAL PROCEDURES

A. RECOMMENDATIONS TO AMEND REGULATIONS. The Commission periodically may recommend
amendments to the Gunnison County Land Use Resolution, the Gunnison County Special Development Project

Regulations and any other County document for which it is a recommending or
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decision-making body, as it may deem advisable; develop sector and/or other
land use plans specific to areas within the unincorporated portion of the
County; and make recommendations relative to attendant sewage disposal,
building and plumbing codes, all of which are subject to approval by the Board in order to take effect.

B. MEETINGS WITH OTHER ENTITIES. The Commission periodically may host or jointly conduct meetings with
other planning commissions or councils representing other municipal or County entities, and with the Board for

the purposes of reviewing planning procedures and documents, initiating or conducting cooperative planning
efforts, and to build and maintain cooperative working relationships.

SECTION 10: AMENDMENTS

An amendment to these Guidelines and Procedures may be initiated by the Board, by the Planning Commission or by the
Planning Department; such amendment is subject to a recommendation of approval by the Planning Commission and a
decision of approval by both the Planning Commission and the Board, in separate actions. The potential amendment action
shall be noticed as a regular agenda item, and no public hearing is required before action by either the Commission or the
Board.

Approved as amended this 5" day of May, 2009.

/s/ Paula Swenson, Chairperson /s/ Hap Channell, Commissioner (Absent: Jim Starr, Commissioner)
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Selected articles are reprinted in this Handbook with permission of the editor of Planning Commissioners’
Journal, a publication that provides volunteer Planning Commissioners with basic and updated tools to succeed in
their work on the Commission. Each Gunnison County Planning Commissioner receives a subscription to the
monthly Journal, which is distributed in the commissioner packets.

The following references have been used in compiling this Handbook, in addition to our own experiences, and a
multitude of state, local government and professional/educational websites:

e Colorado Division of Water Resources, website: http://water.state.co.us

e Colorado Land Planning and Development Law, Seventh Edition, 1998. Colorado Chapter, American
Planning Association.

e Rocky Mountain Land Use Institute, Land Use From A to Z(Videos)

e Solnit, Albert, The Job of the Planning Commissioner, Third Edition, Revised. Planners Press,
American Planning Association.

e The Institute for Local Government, 1400 K Street, Suite 205 Sacramento, CA 95814,

e "The Zoning Board,” by The Land Use Education Center, College of Natural Resources and
Cooperative Extension, University of Wisconsin at Stevens Point

e Municipal and Services Center of Washington, 2601 Fourth Avenue, Suite 800
Seattle, WA 98121-1280

e Alaska Planning Commission Handbook

e Colorado Counties Inc. 2009 County Commissioner Handbook: Several sections specifically related
to Colorado planning law and the role of Planning Commissioners have been copied almost verbatim
with CCI permission and at the urging of our County Attorney, who has updated those sections to
reflect current law.

LEGAL DISCLAIMER

It is not the purpose and intent of this Handbook to state binding legal interpretations. The Handbook is designed
only to serve as a brief general reference source. Planning Commissioners should always seek advice and counsel
from the Gunnison County attorney regarding legal issues related to their work on the Planning Commission.
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As you're undoubtedly aware (and you volunteered
anyway!), the County's Planning Commission is on
the forefront of some of the major ongoing issues
in Gunnison County.

The Planning Commission's roles are to plan and
regulate land use to ensure orderly development
and care for the environment consistent with
protection of constitutional rights. It is guided in
those roles by federal and state laws and
standards adopted by the Board of County
Commissioners in the Gunnison County Land Use
Resolution and other County regulations.

The general public, permit applicants, state and
federal agencies, other County departments and
the Board of Commissioners are all customers of
the Community Development Department and
Planning Commission: All need to be heard fairly
and addressed respectfully. It is not an easy task,
and is one not readily appreciated on a regular
basis by those who are not sitting in your position.

This Handbook is intended to provide basic
information to help Planning Commissioners
understand how and why land use regulations and
planning commissions exist; to explain land use
permitting and planning processes; to address the
practices of the Gunnison County Planning
Commission, and to define some of the "jargon”
that you will hear as you meet with developers,
consultants, planners and the public.

WELCOME!

..TO THE GUNNISON COUNTY
PLANNING COMMISSION

It is not a summary of the County's land use

regulations, and it does not replace the Planning
Commission's "Organization and Procedural
Guidelines,"” though it may help you better

understand and use those documents.

We intend that this is a dynamic tool that will
evolve and change with time and as planning
issues, legislation and your own experiences
continue to shape regulations and practice.
Planning Staff and Planning Commission will
annually jointly review the Handbook. The loose-
leaf format is designed so that new information
can be added as it becomes available and routine
practices updated. If you'd like a digital copy, we
can provide it on CD and/or email a copy to you.

The Board and staff appreciate the time and
effort that you have offered to commit to this
demanding and complex responsibility.

We look forward to working with you, and hope
your experience on this Commission is inferesting,
professionally satisfying, and enjoyable.

The Gunnison County Board of Commissioners,
and Staff of the Gunnison County
Community Development Department




















WHY HAVE A PLANNING COMMISSION?

The idea of appointing a group of lay citizens to make decisions and recommendations about land use planning
originated at the turn of the 20™ century. Government reformers, seeking to take local government out of the
hands of party "machines," reorganized administrative procedures in an attempt o reduce political influence on
decisions. One solution was fo create a planning commission of appointed citizens that would be responsible for
setting the community's development direction, and assure that development proposals were designed to
complement that direction.

A planning commission, because it is an appointed body, has a certain degree of freedom that elected of ficials may
not have, and is generally seen as a body that is free of the political responsibility normally associated with elected
officials.

The Gunnison County Planning Commission is the Board of County Commissioners' (the three elected people who set
policy for the County) advisor on land use planning, though the Board may choose to follow the recommendations of
the Commission or not and may reverse or modify Commission actions or send development proposals back to the
commission for further review. Planning Commission decisions may be appealed to the Board,; “the buck stops" with
the Board, or sometimes in a court of law.

Because the Commission focuses on planning issues, it is a valuable liaison between the public and the Board. When
there is a controversy, the Commission is in the thick of things, doing its best to sort through the facts and make
good decisions, based both on the standards of the regulations, but also on members’ knowledge of their community.

In Colorado, every county is authorized by statute fo appoint a three- to nine- member planning commission. In
counties of fewer than 15,000 persons, a board of commissioners may, at its discretion, serve as the planning
commission. Some jurisdictions, such as Summit County, think that planning commissions are so useful they have
several to address applications in diverse parts of their county.

Gunnison County Boards of Commissioners have generally felt that having a single planning commission
whose members have varying perspectives but an overall knowledge and understanding of the county as
a whole can best maintain a sense of “community,” and best respond to a wide variety of applications and
constituents. Gunnison County has had a separate appointed planning commission since the 1960's.

HOW DOES THE PLANNING COMMISSION WORK IN GUNNISON COUNTY?

Terms

Each member of the Planning Commission is required to be a resident of the county. A regular member
is appointed for a three-year term; alternates for one year. Usually the Board first appoints a new
member as an alternate, then as a regular member. Serving as an alternate for a year gives the
opportunity for a planning commissioner to learn about the job, and determine if it is a position for
which they have time. Appointments are made by the Board in early February each year; a planning
commissioner whose term is ending generally stays on until a replacement member is appointed. A chair
and vice chair are elected at the first meeting after new members are appointed.

Compensation

Planning Commissioners are compensated at a rate determined by the Board. Currently the rate is $125
per meeting. Lunch is provided if the meeting includes a "work-through” during the noon hour. Federal
law requires that compensation over $600/year be reported; the County Finance Office provides
planning commissioners with required 1099 tax forms.
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Meeting days and times

The Planning Commission generally meets twice monthly in full-day meetings, on the first and third
Fridays of the month. Additional meetings are required when the Commission conducts site visits or has
special meetings that require larger blocks of time than a regular meeting agenda can provide.
Meetings are rarely scheduled in the evenings. Occasionally the Commission will conduct meetings in
Crested Butte or Marble when development or other issues are of inferest to citizens in those areas.

The Commission and the Board meet quarterly; the March meeting will generally be in a “retreat”
format, scheduled for a half or full-day, to discuss policies, processes, and other matters of interest to
both organizations.

Homework: Information packets and email

"Homework" arrives in the form of meeting packets about a week before a scheduled meeting. In the packet that
arrives in the mail are copies of staff reports, application materials and maps, the agenda, minutes of previous
meetings, draft recommendation or decision documents, general information unrelated to upcoming agenda items,
and monthly, a copy of the national Planning Commissioner's Journal. Often the staff will also e-mail copies of those
same documents to the Commission. Seasoned members note that the amount of review and reading to prepare for
each meeting can be voluminous, complex and require a significant amount of time for review.

Electronic documents and use of laptops and email

Most Planning Commissioners now use home PC's and laptops to receive and send documents and communicate with
the Community Development Department by email. If you don't have access to a computer and email, please let the
Planning Staff know; we'll provide you with information by hard copy and phone.

You are welcome to bring your laptop o the meeting if that is a tool that you would find helpful.

Primary tasks of a Planning Commission

The Commission is primarily a recommending body that makes recommendations to the Board on Land
Use Change Permit applications and changes to existing regulations. Unlike most other counties in
Colorado, the Gunnison County Land Use Resolution has delegated decision-making authority to the
Commission for all Minor Impact Projects that are not subdivisions. Additionally, the Commission has
the authority under Colorado statute to create a master plan, or comprehensive plan for the County.

Colorado’'s Open Meetings Law: Letting the public know

Under Colorado’s "Open Meetings Law," (also informally called the "Sunshine Law") all meetings,
including work sessions and visits to a proposed development site that involve two or more Planning
Commission members must be open and public, and notice must be given to the public by posting in
designated posting areas at least 24 hours before a meeting.

THE COMMUNITY DEVELOPMENT DEPARTMENT

The Gunnison County department that administers current land use for the unincorporated areas of Gunnison
County used to be the "Planning Department.” As of January 1, 2010, it became the Gunnison County Community
Development Department, a name that better represents its wide variety of land-use responsibilities and customer
services related not just to current planning, but to building and environmental health.

Ny
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"The Mission of the Gunnison County Community Development Department is to provide
planning, building, and environmental health services to the public, developers,
contractors, and other governmental entities so they can obtain accurate information
and County permits in a timely manner to assist in the protection of the environment,
economy, and community values.”

Gunnison County Community Development Department Business Plan

PN
e

Who we are

Members of the Community Development Department staff include Joanne Williams, Director; Neal Starkebaum,
Assistant Director; Beth Baker, Services Manager: Cathie Pagano, Planner; Rich Wojdakowski, Building Inspector;
Richard Stenson, Environmental Health Specialist; Crystal Lambert, Assistant Building Inspector / Environmental
Health Specialist and Administrative Assistant Michelle Spain.

What we do

The department is responsible for reviewing applications and administering permits for land use changes, special
events, building, individual sewage disposal systems, long-term camping, lot clusters, flood plain elevation
certifications, outdoor vending, temporary and permanent mobile home installations, woodstoves, special
development projects, Special Areas and signs.

It administers and maintains the Gunnison County Land Use Resolution, Gunnison County Individual Sewage Disposal
System Regulations, Gunnison County Special Development Resolution, the Temporary Oil and Gas Regulations,
Special Area plans, intergovernmental agreements affecting land use, floodplain studies and County classification
for FEMA-related floodplain insurance, and Gunnison County's amended versions of adopted international building
codes.

We conduct plan reviews, site inspections and initial hazard site reviews, facilitate dispute resolution between land
uses, enforce violations, are involved in consumer protection, Gunnison Sage-grouse habitat protection and
mitigation, provide information and work closely with federal and state agencies on a wide variety of issues. We
maintain a computer database and permit tracking system that was initiated about 15 years ago to provide access to
archived and current permit and parcel information. to provide greater access by other County departments and
the public and to improve analysis of existing information.

The department’s Strategic Business Plan, developed by the Department and approved by the County Manager,
identifies those key tasks, the staff responsible for their completion, and performance measures. It functions
hand-in-hand with the Board of Commissioners' Gunnison County Strategic Plan, a coherent, results-oriented plan
based on the Board's priorities and that is the guiding force behind the County's “Managing for Results” program.

We work under the direction of the County Manager and provide staff support for the Board of Commissioners,
Planning Commission, Environmental Health Board, Board of Adjustments and the Board of Building Appeals.

HOW LAND USE CHANGE, BUILDING AND ISDS PERMITS ARE PROCESSED

Land Use Change Permits:

Land Use Change Permit applications are reviewed under the Gunnison County Land Use Resolutionand are primarily
processed by the Assistant Director and Planner. Larger “megaprojects” will be reviewed under the Gunnison
County Special Development Projects Resolution; it is likely that review would be coordinated by the Community
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Development Director and require the expertise of a considerable number of specialists hired by the County and
funded by an applicant. Staff reviews of Land Use Change Permits or Special Development Projects applications
include preparation of staff reports, work with applicants and public, researching information for the Planning
Commission, and preparing decision and recommendation documents for the Commission and Board.

Pre-application conferences

"Pre-application conferences" are conducted by the Planning Staff with applicants (required for larger projects;
optional for smaller projects) to allow an informal briefing of the applicant about submittals and the review process.
The staff may ask other County staff members, and/or representatives from other agencies (Division of Wildlife;
City of Gunnison, etc.) to participate in the conference.

Review by County departments and other agencies: preparation of a staff report

Once an application is determined to be complete, it is sent to applicable reviewing agencies and County
departments. A staff report is created describing the project, analyzing its initial compliance with standards of the
Land Use Resolution, including pertinent comments by agencies and departments, and identifying the role of the
Planning Commission in reviewing it at that step.

Work sessions

The Planning Commission conducts one or more work sessions that are informal sessions among applicants, the public
and the Commission in which the applicant describes and the Commission and public start to become familiar with
the proposed project, identify conflicts with County standards and possible mitigation of those conflicts, and to
itemize a list of information or other tasks to be accomplished by the applicant and/or staff before a next meeting.

Site visits

On-site visits are usually conducted to familiarize the Commission, Board and public with the site plan in relation to
the neighborhood of the proposed project and characteristics unique to the proposed site. These are published
meetings that are not recorded but are open to the public. A time for Planning Commission members to state their
observations about the site is scheduled for the next regular recorded meeting.

Public hearings

Public hearings are the official designated times in which an applicant may present his/her proposal to
the public, and the public may present its opinions and ask its questions about a proposed project. It is
the opportunity for the Planning Commission and/or Board to hear a full-range of testimony about the
application and help inform its determination of the proposed project's compliance with County
standards. Public hearings for all subdivisions and all other Major Impact projects are conducted jointly
by the Board and the Planning Commission.

Recommendations and Decisions

For Minor Impact subdivisions, and for all Major Impact Projects and Special Development Projects,
Planning Commission members assess a proposed project's compliance with the standards of the Land
Use Resolution, and/or the Special Development Project Resolution, and recommend approval, approval
with conditions, or to denial of a proposed project based upon their observations of a proposed site
and the other evidence in the record.

Draft recommendation and decision documents are prepared by the Planning Staff, and include project
descriptions, descriptions of testimony received at public hearings, compliance with applicable
standards, findings, and a statement of recommendation or decision. (More information is included in
Appendix 1: "Key Points to Look For in a Recommendation or Decision Document.")
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A Planning Commission decision on any Minor Impact project that is not a subdivision is final, but may be
appealed to the Board. On all other Land Use Change Permit applications, the Planning Commission
recommends approval, conditional approval, or denial. The Commission also recommends actions to the
Board on new regulations, and on amendments proposed for existing regulations. The Board takes final
action on those recommendations.

Building and ISDS Permits

All Building Permits and Individual Sewage Disposal System (ISDS) Permits are reviewed for compliance with the
Land Use Resolution by the County Planner and/or the Assistant Building Inspector/Environmental Health Official.
A compliance checklist is prepared for each application.

Questions of applicability or the need for a more technical review are evaluated by the department “team,” which
includes the Director and/or Assistant Director, Planner, Building Official and/or Environmental Health Official.

Site plans are routed fo the Public Works Department and any other applicable County department, local or state

agency (such as the Colorado Geologic Survey, City of Gunnison) for review and comment. Building Permits are not
issued until Access, Reclamation, and ISDS Permits and, if required, Land Use Change Permits have been issued.

GENERAL LAND USE REGULATION IN COLORADO AND GUNNISON COUNTY

The authority to plan for and regulate the use of land in the unincorporated area of the county is one of the most
important and controversial aspects of a Planning Commissioner's job. In a very basic sense, Colorado is a local
control state when it comes to land use planning and decision-making. This places Commissioners at “ground zero" in
the growth management debate. As the state continues to experience rapid growth, issues like traffic congestion,
sprawl, loss of open space and agricultural land, availability of affordable housing, and private property rights will
continue to dominate public conversations about land use.

As a County Planning Commissioner, you will work side by side with the Board of Commissioners, your
Community Development Department staff and the citizens of Gunnison County to guide future
development in the unincorporated areas of Gunnison County.

County or Regional Comprehensive Plans

A comprehensive plan (sometimes referred to as a “master plan,” or “comp plan,” for short) is a planning document
intfended to guide the growth and long-term development of a community. It is an advisory document only; it is not
the equivalent of zoning and is not binding upon the Planning Commission or Board in their decision making. However,
a Board is authorized o make its Comprehensive Plan, or any part of the plan binding through zoning, regulations or
other land use codes. (CR.S. §30-28-106) A comprehensive plan is a regulatory document only when the Board
formally adopts it as a regulation.

The criteria that may be incorporated into a comprehensive plan have been expanded in the last few years to
include the availability of affordable housing, wildlife areas, waterways and waterfronts, mass transit routes,
cultural, historical and archeological buildings and formations, geological hazards, floodways, and wildfire hazards.
Counties required to adopt master plans include those with populations of: 1) 100,000 or more or 2) 10,000 and a
10% growth rate between 1994 and 1999 or any 5-year period ending in 2000 or any subsequent year. Counties
required to adopt master plans must include a recreational and tourism element in their plans. (CR.S. §30-28-106) A
zoning resolution provides the detailed means of giving effect to the principles in a comprehensive plan. (Theobald
v. Board of County Commissioners, Summit County, 644 P. 2d 942, (1982))
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The Planning Commission must send copies of its comprehensive plan o the Board and all planning commissions of
municipalities within the county.

“Corridor Plans” in Gunnison County

Long-term planning is performed by the Gunnison County Geographic Information Services Department. The County
does not have a master plan that includes the entire County, but has adopted two “Gunnison County Comprehensive
Plan Corridor Plans” that include existing land use maps, results from surveys conducted within those two areas, and
a variety of data collected from state and regional agencies.

The Planning Commission adopted the “Gunnison County Comprehensive Plan Crested Butte/Gunnison Corridor Plan”
October 7, 2005 and the "Upper Crystal River Valley Master Plan" September 16, 2005. Areas included in each of
the study areas s are available online at the County's website: Crested Butte/Gunnison Corridor Plan:
http://www.gunnisoncounty.org/gis_pdf/Figure%2011.pdf and the Upper Crystal River Valley Master Plan Land
Use: http://www.gunnisoncounty.org/gis_pdf/Marble%20Exhibit%203.pdf.

Both plans are "general, conceptual statements of intended land use and environmental practices “in the areas
included in the Plans. The Plans are "planning” and not “regulatory” documents.

Each provides a foundation for decisions and policies that guide and direct the physical, social, economic and
environmental development for each corridor. The Plans are long-term in nature and will require periodic updating
as needs and issues arise in the County in general and the Crested Butte/Gunnison corridor and Upper Crystal River
Valley in particular; they are therefore flexible and subject to change and modification.

The Plans are divided into elements, each developed by separate citizen focus groups. The Plans do not attempt to
reconcile conflicting goals between the elements included in them, but leave the outcome of each focus group
relatively intact. Goals of each element must be balanced with the goals in other elements as the County
implements the plans over time.

Requirement that County projects comply with County regulations

Case law in Colorado requires that County projects must adhere to their own zoning regulations with
respect to County property unless those regulations have specifically exempted County activities.
(Clark v. Town of Estes Park, 686 P.2d 777 (1984); City of Englewood v. Rich, 686 P.2d 780 (1984).)

Gunnison County's Land Use Resolution specifically states that the requirement to obtain a Land Use
Change Permit applies to federal, state, county and municipal governments and special districts, their
agencies and their subdivisions unless the unit of government is expressly exempted from the
requirement. The Special Development Project Resolution also requires that a Special Development
Project that meets certain criteria of size or type of use and is proposed by a governmental entity
must be reviewed under that regulation.

Notification to the County of Municipal Development or Annexation

The council of any municipality within which a development of five or more acres is proposed is required by statute
to notify the County Board of Commissioners before approving any related zoning change or issuance of any
subdivision or building permit. (CR.S. §31-23-225) A municipality wishing to annex into the boundaries of an
existing development plan to which a county is a party and the municipality is not, is required to notify the county of
the proposed annexation.

The County is required to participate in an annexation transition committee whenever a proposed annexation has
more than 100 residents and includes more than 50 acres. (CR.S. §31-12-106) A county that is a party ina
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development plan may file an objection to the petitioning municipality's proposed annexation. Counties filing such
objections may also seek mediation of any disputes; costs of such mediations are the responsibility of the objecting
county. (CR.S. §24-32-3209)

Subdivision regulations

Colorado Statute requires that every Board of County Commissioners must adopt and enforce subdivision
regulations for unincorporated areas within their counties and must hold a public hearing before adopting or revising
any subdivision regulations. (CR.S. §30-28-133(1)) Gunnison County adopted subdivision regulations in 1972 that
were incorporated into the Gunnison County Land Use Resolutionwhen it was first adopted in 1978.

State statute requires that the subdivision regulations require subdividers to submit information outlined in CR.S.

§30-28-133(3), including:

e Property survey and ownership of the surface and mineral estates, if applicable;

¢ Relevant site characteristics and analyses applicable to the proposed subdivision;

e A plat and other documentation showing the layout or plan of development;

e Adequate evidence that an adequate water supply is available for the proposed subdivision;

e Oil and gas/mineral estate notification (C.R.S. §24-65.5-101); and

o Evidence the developer has made access and sites available for electric and natural gas utility
service.

e Subdivision regulations adopted by a county must also include, as a minimum, provisions for:

e Suitable areas for schools and parks (reserved for acquisition by the county and dedicated to
the county); payment-in-lieu-of dedication not exceeding the full market value of the sites; or a
combination of such dedications and payments not exceeding the full market value;

e Standards and procedures applicable to storm drainage plans and designs to insure proper
drainage ways:;

e Standards and procedures to insure sanitary sewer plans and design (including soil percolation
testing) and rates and site design standards for on-lot sewage disposal systems when necessary;
and

e Water systems standards and technical procedures. (C.R.S. §30-28-133(4) 3-6).

e Street and highway plans, plots, plats and re-plats of land subdivided for building lots (and their
streets, alleys and other public ways) must be approved by the Planning Commission and the
Board before they may be recorded. (C.R.S. §30-28-110(3)(a).)

Subdivision Plan Referral

State statute requires that when the BOARD receives a complete preliminary plan for a subdivision from a

developer it refer it to certain agencies. Gunnison County requires review by several agencies in addition to those

required by the State, and staff performs that task even before it prepares its report and the Plan is presented to
the Planning Commission, in order to have as much information as possible before Planning Commission and Board
review begins :

e The applicable school district for recommendations on school sites and “structure adequacy”;
statute requires the district be notified only when 20 or more residences are involved; Gunnison
County sends to the applicable district any application for any Major Impact project that includes
residences or lots.

e Any community or municipality likely to be affected by the proposal; statute requires this be done
only for municipalities within two miles of the proposed subdivision.

o Utility, local improvement and service districts, and ditch companies, when applicable;

e The Colorado State Forest Service.

¢ The United States Forest Service, Bureau of Land Management, or National Park Service, when
applicable.
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o The appropriate local Natural Resources Conservation Office/Soil Conservation Service Board for
review of soil suitability and flooding problems.

e The Colorado Department of Public Health and Environment for review of sewage treatment
works and water quality. The Board may not approve a subdivision unless the appropriate health
agency has approved proposed sewage disposal facilities.

¢ The Colorado Division of Minerals and Geology:

¢ The Colorado Division of Water Resources (the "State Engineer”) for an opinion on the effect of
the subdivision on water rights.

e The Colorado Division of Wildlife.

e The Colorado Department of Transportation.

¢ The Gunnison County Trails Commission.

¢ The Gunnison County Historic Preservation Commission.

e The Gunnison County Emergency Services Office.

e Other agencies, entities, and groups that the Community Development Department, Planning
Commission, or Board may deem advisable.

Colorado state agencies are required by Colorado statute to provide their comments within 21 days unless they
request an extension. Failure to respond within that time signifies approval. (CR.S. §30-28-136)

Guarantees for Improvements

A subdivider must provide assurance and collateral with the Board for construction of all required public
improvements. As the developer completes such improvements, s/he may be given a release by the Board for all or
parts of the related collateral. Should the Board find construction not in accordance with specifications, it must
furnish a list of deficiencies and may withhold collateral sufficient to assure compliance. The Board, on finding
substantial non-compliance with specifications by the developer, may employ as much of the collateral as may be
necessary to complete public improvements to specification. (CR.S. §30-28-137.)

Plat Corrections

The Board may approve technical corrections of subdivision plats and corrections to an approved plat without a
hearing or without compliance with any of the submittal, referral or agency review requirements that were required
of the original approved plat. (CR.S. §30-28-133(9))

Counties may vacate certain subdivision plats or portions of them to permit the creation of subdivision exemption
plats to correct the legal description of properties located within them. (CR.S. §30-28-301)

Municipal Three-Mile Extraterritoriality
When the Board approves a subdivision within three miles of a corporate municipal boundary, the subdivision must
conform to major street plans of that municipality. (CR.S. § 31-23-212)

The municipalities of Gunnison, Crested Butte and Mt. Crested Butte have adopted Three-Mile Area Plans. Neither
Marble nor Pitkin has. Though the County is not required to adopt or to consider any element of a Three-Mile Plan
other than a major street plan, Gunnison County does strongly consider the objectives and policies of any
municipality's Three-Mile Area Plan, and as a courtesy submits Minor and Major Impact Land Use Change Permit
applications to a municipality when a proposal is located within its Three-Mile Plan Area.

Impact Fees

Before 2001 counties lacked explicit statutory authority to levy impact fees. However, several counties imposed
impact fees for road construction/maintenance and fire protection by citing the broad land use authority found in
the Local Government Land Use Enabling Act and the Planned Unit Development Act. (CR.S. §29-20-101, et seq.
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and CR.S. §24-67-101, et seg) Some counties also required dedication or fees-in-lieu for parks, school sites and
storm drainage facilities during the subdivision process. (CR.S. §30-28-133(4).

In 2001, the Colorado General Assembly granted counties the authority to impose impact fees as a condition of
issuing development permits. Local governments wishing to impose impact fees must legislatively adopt fees that are
generally applicable to a broad class of property owners and will defray projected impacts on capital facilities
caused by proposed development. Double-charging developers an impact fee for the same facility for which a
jurisdiction has already imposed an exaction must be avoided. Impact fees may be waived for low or moderate
income housing. Developers subject to the fee may seek judicial review of such fees while development proceeds.
(CR.S.§29-20-1045.)

Impact fees collected by Gunnison County
There are two impact fees currently collected by Gunnison County, and they are attached to Building Permits:

1) The Essential Housing Workforce Linkage Fee. The fees were adopted to fund “Workforce Housing,” providing
residences for people who earn their living in Gunnison County in professional or service capacities (i.e., health care
service providers, waiters, janitors, teachers, small business owners, and mechanics). Funding this workforce housing
through linkage fees is part of an overall housing program to ensure that the community is able to keep its service
and professional employees by providing rental and homeownership opportunities for people who are employed in
Gunnison County whose annual incomes do not exceed 120 percent of the area median income established by the
U.S. Department of Housing. The fees are deposited into the Gunnison County Housing Fee Fund, administered by
the Gunnison County Board of Commissioners.

2) A fee collected for the Crested Butte Fire Protection District for construction occurring within that District.
The District uses the funds to recover costs for impacts of development.

Intergovernmental Agreements:

Colorado statutes authorize and encourage local governments to cooperate or contract with other units of
government to plan or regulate development of land (i.e., mutually binding and enforceable comprehensive
development plans, regional Planning Commissions or for revenue sharing). Intergovernmental agreements involving
onhe or more municipalities or other local governmental entities are authorized by the Act. CR.S. §29-20-101, et seq.

Intergovernmental Agreements between Gunnison County and municipalities.

Gunnison County has only one general intergovernmental agreement with any of its municipalities, the City of
Gunnison, which sets out guidelines for the processing of the Land Use Change Permit applications within the urban
growth area and Three-Mile Plan area around the City. A separate agreement with the City regulates the extension
of wastewater treatment collection lines, and gives the City the power to refuse to extend services to commercial
development outside the City.

Though there have been several attempts between the Towns of Crested Butte and Mt. Crested Butte and the
County to try fo forge intergovernmental agreements between them, those efforts have not yet succeeded.

"Takings,” Vested Rights and other County Land Use Elements

The "Takings” Issue

One of the perennial issues commissioners face when addressing land use decisions is the "takings” issue. The issue
derives from a clause in the Fifth Amendment fo the U.S. Constitution, which states, *...nor shall private property
be taken for public use without just compensation.”
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At the crux of the matter is the following question: At what point does a land use regulation or decision go oo far
and “take" private property, thus entitling an owner to compensation? There have been numerous court cases
regarding the matter, with the U.S. Supreme Court rendering the 1994-benchmark decision in the case of Dolan v.
City of Tigard. (512 U.S. 374). The Dolan decision states local governments may only exact conditions on a permit
that are roughly proportional fo the impact of the project being proposed. A 1987 case, Nollan v. California Coastal
Commission (483 U.S. 825) stated there must be an “essential nexus” between the conditions being placed ona
permit and a legitimate government interest. The legislature codified the holdings, setting up standards for
exactions and conditions placed on land use permits. (CR.S. §29-20-201, et seq)

Vested Rights

A “vested right” is a right of a landowner to proceed with a particular development with assurance that local laws
and regulations will not change in a manner preventing the development from occurring or imposing hew
requirements on the development. The state first passed a vested rights bill in 1987, providing that when a
development right is vested by the Board, there can be no regulatory changes of a specific nature to the
development right, without compensation, for a period of three years. This law was revised in 1999, establishing
that a development right is considered vested upon the approval of a site specific development plan, unless a county
has passed an ordinance or resolution identifying an alternative vesting point. The 1999 law also modified the
definition of what constitutes a site-specific development plan. CR.S. §24-68-101, et seq.

Not withstanding the limitations included within that legislation, the County has the authority to adopt and enforce
a new or amended regulation when necessary for “the immediate preservation of public health and safety.”

"Rule 106 Review”

If a landowner is dissatisfied with a land-use decision or regulation enacted by the Board, they may ask for a
judicial review to determine if the BOARD acted in an arbitrary or capricious manner or exceeded its jurisdiction. )
(Colorado Rules of Civil Procedure, Rule 106.)

Agricultural Land Preservation, Open Space and Conservation Easements

As the state continues to experience rapid growth, preserving open space and agricultural land becomes a priority
for many counties. Open space provides a number of beneficial uses, including wildlife habitat, community buffers
that help preserve a community's sense of place and identity and recreational space for hiking and biking. Preserving
agricultural lands, which often provides benefits similar to open space, accomplishes multiple goals. Many of the
counties along Colorado’s Front Range and in rural resort areas have passed either sales tax or mill levy increases fo
fund preservation and management of open space parcels.

Additional funding and technical assistance is available from organizations like Great Outdoors Colorado, the
Endangered Species Trust Fund, the Land and Water Conservation Fund and American Farmland Trust. In addition,
there are a number of land trust organizations around the state willing to assist in acquiring open space. One of the
more unique ones is the Colorado Cattleman's Agricultural Land Trust, which specializes in preserving working farms
and ranches.

In Gunnison County, the Gunnison Ranchland Conservation Legacy, the Crested Butte Land Trust and
other state or regional conservation organizations have been key to brokering and/or holding parcels
that have resulted in some 15,000+ acres being conserved in open space and/or retained for active
ranching. The County's Land Preservation Fund, funded by voter-approved tax revenue, and has assisted
in providing match monies to leverage purchases with other funding partners.

While the outright purchase of selected parcels is an effective way fo preserve open space, it is of ten cost
prohibitive and sometimes controversial since the land is removed from the County tax rolls. One alternative is to
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seek the purchase or donation of a conservation easement on property targeted for preservation. A conservation
easement is a partial interest in a piece of property that holds the development right of the property. By purchasing
or receiving the donation of a development right (conservation easement), a county can ensure the parcel in question
will never be developed. Conservation easements may also be held in reservation; meaning the County could establish
and retain the easement. This option may be exercised if and when a county decides to sell off property. At

the same time, the land owner retains ownership of the land and can continue to use it for ranching (CR.S. §38-
30.5-101, et seq.)

Transfer of Development Rights

Another method of preserving open space in the unincorporated area is the establishment of transferable
development rights (TDR) programs. In these programs, development rights are “transferred” from the areas the
county wants to retain as open space and/or farmland and directed to areas either within the incorporated area or
in direct proximity to developed areas where they can be annexed easily. Developers commonly purchase the
development rights from rural landowners in “sending” areas and are then able to develop at a higher density in the
“receiving"” areas where development is desired.

Gunnison County recently amendment the Land Use Resolution to in include a voluntary “residential density
transfer,” which allows for the transfer of residential lots by providing the option of increased density through a
reduction in the required open space in a hew subdivision in exchange for a cash payment to Gunnison County for the
purchase of undeveloped land and/or conservation easements in areas where lower density development is desirable.

Right-To-Farm Ordinances

One of the side effects of rapid growth in the unincorporated areas of the state is increasing friction between
agricultural operations and residents moving into outlying developments. New rural residents are often
unaccustomed to some aspects of agricultural production (odors, dust, noise, etc.) and react by complaining to the
County. The additional residents in areas next to ranching operations, including problems with dogs chasing livestock,
have a detrimental effect on a rancher's willingness and/or ability to stay in business. In response to this issue,
counties may pass “right-to-farm” ordinances protecting agricultural producers from nuisance liability. County
“right-to-farm" ordinances may be more protective than state statute. (CR.S. §35-3.5-101, et seq.)

Gunnison County includes a "Right-to-Ranch” Policy in the Land Use Resolution (Article 15) that reflects these

values, and for years has distributed a copy of our Code of the West: How to Avoid Surprises and Be a Good
Neighbor When You re Buying, Building and Developing in Gunnison County to prospective land buyers and builders.

"1041 POWERS" AND OTHER ENABLING LAND USE STATUTES

“1041 Powers”

In 1974, the legislature passed H.B. 74-1041, granting county government the authority to affect issues outside the

normal scope of local land use authority. These so-called *1041 powers" allow the Board to designate certain areas

and activities as being of "state interest” and apply additional regulations to the uses of these lands. The areas

subject to such designation and regulation fall into the following broad categories:

¢ Mineral resources areas

¢ Natural hazard areas

e Areas relating to historical, natural or archaeological resources

e Areas around “key facilities” (i.e. airports, mass fransit terminals, highway interchanges, public
utilities, etc.).
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Local governments also may designate certain activities of state interest in order fo realize increased regulatory
authority over the following types of projects. Upon designation, the Board may establish rules and regulations
related to development in these areas, provided that those rules and regulations meet certain statutory minimum
criteria. (CR.S. §24-65.1-100, et seq.)

e Water and sewage treatment systems

e Airports

e Solid and hazardous waste disposal sites

e Mass transit systems

e Highways,

e Public utility facilities.

Gunnison County used this legislation as one element of primary enabling legislation in its adoption of the Specia/
Development Projects Regulations in 1990 and its 2009 amendment of the document fo become the Special
Development Projects Resolution.

Local Government Land Use Control Enabling Act of 1974

Counties are granted broad regulatory authority under this act. The Board may pass rules and regulations, for
example, in the following areas:

e Regulating development and activities in hazardous areas;

e Protecting wildlife areas from development;

e Preserving historically and archaeologically important areas;

e Regulating roads on federal lands;

¢ Regulating significant population density increases; and

e Providing for orderly land use.

Planned Unit Development Act Of 1972

State statute allows the Board to authorize "Planned Unit Developments (PUD's)" by resolution designating the
objectives of such developments. As a practical matter, most entities that allow PUD's consider them a zoning
designation. Because there is no zoning in Gunnison County Gunnison County's Land Use Resolutionis based upon a
system that allows a developer to design a development specific o a proposed site, the design and review process
for land use changes in the county are very much like a PUD process in other entities. The Land Use Resolution
includes the PUD statute as one that enabled the County to adopt land use regulation.

OTHER COUNTY DEPARTMENTS, BOARDS OR COMMISSIONS RESPONSIBLE FOR
LAND USE-RELATED ISSUES IN UNINCORPORATED GUNNISON COUNTY

Gunnison County Board of Commissioners

The Board makes decisions on recommendations from the Planning Commission on all Major Impact
projects, and on Minor Impact subdivisions, and is responsible for final decisions regarding amendments
to the Land Use Resolution, all related codes or resolutions and appeals of Planning Commission and
staff administrative decisions.

Gunnison County Public Works Department

The Public Works Department reviews Land Use Change Permit applications for compliance with the Gunnison
County Specifications for Road and Bridge Construction, advises the Planning Commission on impacts of a proposed
development on County infrastructure, design and construction issues related to County roads, utilities and driveway
locations, and oversees the preparation and implantation of development-specific weed-management plans.
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The Public Works Department is responsible for administering, the following Permits; Planning

Commission review of Land Use Change Permit applications often include considerations of requirements

included within these other permits:

e Reclamation Permits: Needed anytime ground is disturbed for construction purposes.

® Access Permits: Necessary when a driveway will access a county road. If not accessing a county
road a driveway waiver may be issued by the Public Works Director or Engineering Representative.

e Road Cut Permits: Needed for any work done on a county road.

e Surface Alteration Permits: Needed for any work done on the shoulder or in the right-of-way of a
county road.

e Revocable Right-of-Way Permits: Needed for any type of improvement placed in the road right-of
way.

e Permit for Oversize Load: Needed when transporting over length, width or weight vehicles on
County Roads.

In addition, the Department maintains 850 miles of County, Forest Service and BLM roads, construction and snow
plowing of approximately 215 miles of road; operates the Gunnison County Landfill; implements and maintains the
Gunnison River Watershed Integrated Weed Management Plan in accordance with the Colorado Noxious Weed Act,
and maintains and operates the Dos Rios Sewer collection system, the North Gunnison interceptor sewer and
collection, Antelope Hills collection system and lift station, and maintain the sewer system in the community of
Somerset.

Gunnison County Attorney's Office

The County Attorney's Office provides legal counsel o the Board of County Commissioners, the Planning
Commission, Board of Adjustments, Environmental Health Board, Board of Appeals and to all elected Gunnison
County officials, and various Gunnison County Departments, including but not limited to, Administration, Alternative
Services, Assessor, Clerk, Coroner, Gunnison/Crested Butte Regional Airport, Gunnison Valley Hospital, Health Care
Center at Gunnison Living Center, Housing Authority, Human Services, Library, Community Development
Department, Public Health, Public Works, Sheriff and Treasurer.

The County Attorney also represents various other County boards and commissions, such as the Gunnison Valley
Hospital Board of Trustees, Library Board, Health & Human Services Board, and Weed Commission.

The County Attorney is available as scheduling permits to attend Planning Commission meetings, and is
always available for requested legal opinions. The County Attorney's Office and Community Development
Department staffs meet once weekly to review issues and jointly work on projects.

Gunnison County Housing Authority

The mission of the Gunnison County Housing Authority is to assist in providing suitable housing and an acceptable
environment for the elderly, the handicapped, and the disadvantaged; and to encourage private investment in
housing to help meet the housing needs of all citizens. The Authority is the agency that reviews and acts on
requests for exemptions from the Workforce Housing Linkage fee when customers apply for Building Permits.

The Authority is responsibility for updating existing housing needs assessment studies that are considered in Land
Use Change Permit reviews, and has also provided review services for proposed subdivisions when developers have
voluntarily offered affordable residences within their proposed subdivisions.
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Gunnison County Geographic Information Services Department

In Gunnison County, the Geographic Information System Department serves as the long-range planning staff, and
prepares and oversees Gunnison County's Comprehensive Plans and provides a variety of other planning-related
services, including project site planning, computer graphics for presentations, planning coordination with other
Jjurisdictions, federal project reviews, and special projects.

The Community Development Department uses the GIS Department-provided Map Maker software to

conduct initial analyses of every Building Permit, ISDS Permit and Land Use Change Permit application.
The GIS Department that provides all vicinity and more site-specific maps as requested for review of
individual Land Use Change Permit applications.

The two departments also work together and with the Gunnison County Emergency Management
Coordinator and Dispatch Office in assigning addresses to new construction, and to “clean up” old
addressing protocols and road name duplications to ensure the highest level of clear communication and
accessibility for emergency management providers.

Gunnison County Wildlife Coordinator

The Gunnison Sage-grouse, a unique species of North American grouse, is a year-around resident of Gunnison
County. In 1995 local Stockgrowers, environmental groups, Gunnison County and State and Federal agencies formed
a "Local Working Group"” to address concerns about the future of this species and completed the Gunnison Sage-
grouse Conservation Planin 1997. In response to a petition in 2000, the U.S. Fish and Wildlife Service designated
the Gunnison Sage-grouse as a Candidate species for threatened or endangered status under the Endangered
Species Act (ESA). In 2005, the status of the species was upgraded on the Candidate list for consideration of
listing.

On April, 12, 2006, the U.S. Fish and Wildlife Service announced that after review, the Gunnison Sage-grouse was
not warranted for listing under the ESA, stating that threats to the species are "neither imminent nor of such
magnitude that they threaten or endanger the existence of the species.” Please follow the links on this page to the
Fish and Wildlife Service for further information. As of the end of 2009, the potential listing is again being
considered, and the County is again assessing whether the relevant section of the Land Use Resolution currently in
place is sufficient to address the issue.

Having long been involved with management of the Gunnison Sage-grouse, Gunnison County has been and will continue
to be proactive to ensure the preservation of this unique and important species, and Wildlife Conservation
Coordinator Jim Cochran works with the Board of County Commissioners, the Gunnison Basin Sage-grouse Strategic
Committee, Federal and State agencies, private landowners, and interested citizens to plan, manage and coordinate
the development of the Gunnison Sage-grouse Conservation Action Plan.

Each application for Building Permit, Access Permit, Land Use Change Permit and Individual Sewage Disposal System
Permit is reviewed for its location in and impact to Sage-grouse habitat and leks. The County's Wildlife
Conservation Coordinator and Community Development Department staff, and the Colorado Division of Wildlife
representatives jointly review a parcel on site to ensure that the proposed development best meets the landowner's
needs but protects the bird. The Coordinator and DOW also provide general wildlife information and site-specific
review and comments as needed about other wildlife populations in the county.

Gunnison County Enforcement Team

The Gunnison County Enforcement Team combines the efforts of key departments to ensure that unresolved
notices of violations of regulations and permit conditions issued by the Community Development and Public Works
Departments are completed by additional legal action, when necessary. For many years, the County debated hiring
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an Enforcement Official, but ultimately determined that a stronger prosecution arm was the missing piece of the
enforcement process, and instituted the team follow-up approach.

Representatives of the Community Development and Public Works Departments, the County Attorney and the
County Manager meet twice monthly fo review the status of violations, determine alternatives for resolution, and, as
appropriate, refer them fo the Board for direction. When directed, the issue is then filed for action with the court.

Gunnison County Board of Adjustments

Boards of Adjustments are common to most entities and are designed to be the "safety valve," to

determine when a specific requirement within a regulation should not be applicable to an individual

property. The Board of Adjustments is statutorily required in Colorado, and members are appointed by

the Board of Commissioners. Board members in Gunnison County specifically are required:

e To hear and decide appeals from any order, requirement, decision or determination of the Building
Inspector.

¢ To make a decision if a variance can be granted, when "exceptional narrowness, shallowness or shape
of a piece of property at the ftime of the enactment of the Land Use Resolution, or by reason of
topography or other conditions, the strict application of requirements of the Resolution relating to
setback, minimum lot area, minimum floor area or maximum building height would result in peculiar
and exceptional practical difficulties to or exceptional and undue hardships upon the owner of such
property.

e To make a decision when there is a question or dispute as to whether a piece of property does or
does not lie within or partly within a designated hazard zone or resource area, and to interpret
official maps.

Gunnison County Environmental Health Board

Members of the Environmental Health Board are appointed by the Board of Commissioners. Four are regular
members; two are alternates. The Board meets as needed, to review and act on requests for variances and appeals
from requirements of the Gunnison County Individual Sewage Disposal System Regulations. Most requests for
variances are those for lots that are smaller than the acre required for an individual system.

Gunnison County Building Board of Appeals

Members of the Board of Appeals are appointed by the Board of County Commissioners. The Board reviews and
acts on appeals filed by contractors or others about decisions made by the Building Of ficial about building plans or
during construction.

THE LAND USE RESOLUTION: A UNIQUE LEVEL PLAYING FIELD FOR ALL TYPES OF
DEVELOPMENT

Gunnison County is not regulated by traditional "Euclidian zoning." Instead, Land Use Change Permit applications are
evaluated for their potential impacts to the community, environment and adjacent land uses, and for their
compliance with the Gunnison County Land Use Resolution.

Gunnison County had no land use regulation per se until 1971, when it adopted “hard,” or "Euclidian” zoning. The
Board decided in the mid 1970's that implementation of "performance standards,” allowing applicants to establish
most uses anywhere in the county so long as impacts of the uses were mitigated, was better-suited fo the county's
needs. The performance system seemed a more flexible approach, better serving a very large, environmentally,
geographically and geologically diverse county. After a two-year process of meetings with special interest groups—
attorneys, Stockgrowers, business owners, Realtors, environmental advocates, and others—and using the assistance

Gunnison County, Colorado Planning Commissioners’ Handbook: 2010 15





of a technical advisory group comprised of people from federal and state agencies—Bureau of Land Management,
U.S. Forest Service, Colorado state agencies and others--the new system was implemented. The traditional zoning
districts and maps were abandoned and the Land Use Resolutionadopted in 1978.

In the mid-1990's the then Planning Department and Commission responded to complaints from developers and
public that the document was vague and arbitrary, and initiated a major revision to include more “prescriptive”
standards to provide the foundation for more defensible decisions, and to more clearly state the County's
requirements for development proposals. The major revision of the Resolutionwas adopted January 8, 2001. It has
been significantly anended since, and republished in March 2006. Amendments to it may be proposed by the
Planning Commission, Board, the public, or the Community Development Department staff.

OTHER GUNNISON COUNTY REGULATIONS AFFECTING LAND USE:

Several regulations that had been in place for many years were incorporated into the Land Use Resolution, with the
idea that regulations that would directly affect the design or operation of a development should be located in one
document, a “development code.”

Special Development Projects Resolution

The Gunnison County Regulations for Special Development Projects was adopted in 1990, amended in 1994, and fully
revised in 2009 (now titled the Special Development Projects Resolution) to address larger projects such as
transmountain water diversion, expansion of or large recreational developments, new utility construction and large
mining projects. The process of review generally mirrors the assessment process of the National Environmental
Protection Agency, so that duplication of effort—on the parts of the developer, the County and the public—is
minimized, and the two processes can occur jointly. Only one application for such a project has ever been submitted
for review: the proposed expansion of the Crested Butte Mountain Resort ski area; that application was withdrawn
by the applicant before the process was completed.

Temporary Oil and 6as Regulations

The purpose of the Temporary Oil and Gas Regulations was to establish temporary regulations that provided
“reasonable limitations and safeguards for the exploration and production of oil and gas resources in the County."
The goal was to provide a framework for the responsible exploration and production of oil and gas resources so that
natural resources and surrounding land uses are protected, protects the public health, safety, welfare and adverse
impacts are minimized.

These Regulations are “stand-alone” and are not an amendment to or a Section of the Gunnison County Land Use
Resolution or the Special Development Projects Resolution. They apply to oil and gas operations, and maintenance to
or on oil or gas well, production facility, or pipeline. All those operations must also comply the Gunnison County
Stanaards and Specifications for Road and Briage Constructionand the Gunnison County Overweight Vehicle
Permit requirements.

Individual Sewage Disposal System Regulations

The Individual Sewage Disposal System Regulatiors were first adopted in 1972, and included the requirement that
one system could be located on one acre, but could be reduced to two units per acre. They primarily address the
installation of standard individual sewage disposal systems, but also support alternative technologies, and require
that development located within 400 feet of a municipal line that is part of a central wastewater treatment system
tie onto that system.
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Variances and review of alternative technologies that are subject to these Regulations are subject to review and
action by the Gunnison County Environmental Health Board.

International Building Code

The International Code Council (ICC) was established in 1994 as a nonprofit organization dedicated to developing a
single set of comprehensive and coordinated national model construction codes. The founders of the ICC are
Building Officials and Code Administrators International, Inc. (BOCA), International Conference of Building
Officials (ICBO), and Southern Building Code Congress International, Inc. (SBCCT).

Gunnison County has adopted the International Building Code, the International Fuel Gas Code, the International
Mechanical Code, the International Residential Code, the International Energy Conservation Code, and amended
each fo reflect policies or practices unique to building in Gunnison County. A copy of each of the Codes is available
for review but not for sale in the Community Development Department.

Uniform Fire Code and Fire District Standards

The Uniform Fire Code has been adopted by the Crested Butte Fire District, but not the Gunnison
Volunteer Fire District. The County and the Crested Butte Fire District have entered into an
agreement that, with some modification, any new construction that occurs within that district must
meet its standards, and be reviewed and approved by it.

A VERY BRIEF HISTORY AND PROCESS OF LAND USE REGULATION IN THE U. S.

“Police power"

The legal basis for land use regulation comes from “police power," the general government authority to enact
regulations that protect public health, safety and welfare. Aspects of power may be delegated by state legislatures
to local governments. A local government must act specifically in accordance with the powers and procedures
delegated to it.

Nuisances next door

Regulation of the use of property and use of police power began in identification and regulations of “nuisances,”
activities whose very existence or use in a particular place cause damage, or diminish another’s property values.
Governmental decisions that preceded zoning law were based on “nuisance theory" the belief that people ought to
be protected from nuisances. Nuisance regulations were originally adopted to separate residential uses from
existing commercial uses that were considered “nuisances.” Before zoning, the only way a property owner had of
protecting his own property was to assert that another use was a nuisance, and some of earliest case law was
created because of locations of mortuaries or gas stations close fo residences.

Zoning

“Hard” zoning. “Hard" or “Euclidian” (named after a court case involving the town of Euclid, OH) zoning is the
process of dividing and classifying land according to its intended use (residential, commercial, industrial, agricultural,
efc.). It divides a community or county into districts or zones and regulating the land and use, heights, and areas of
buildings for the purpose of conserving and promoting health, safety and morals, and general welfare of people. In
theory, zoning separates incompatible uses. The primary “plus” is that the general public and developers know exact
densities and types of uses that are allowed in specific areas.

The Board may zone all or part of the unincorporated area of the county (C.R.S. §30-28-102) by having
the Planning Commission prepare a zoning plan for the Board's review, conducting a public hearing and
adopting the plan.
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The Board must file a copy of any approved resolution, zoning regulations or maps with the clerk and
recorder, who indexes the certified copy as if it were an instrument of title to land. (C.R.S. §30-28-
125.)

The following are commonly-used terms in *hard" zoning:

"Use by right”

The use a landowner can expect to be able to do without a higher level of review, such as a house on land that has
been zoned residential; may have to meet certain requirements, such as height, bulk and plane, setbacks, etc.
Gunnison County also allows one house per parcel by right, with required design standards; some of those standards
require the house to undergo review by the Planning Commission, and, in some cases, the Board of County
Commissioners.

“Use by special review"
Use that is not by right, but requires more review, such as a church in a residential area. Gunnison County's land use
regulatory review follows this same concept: Most uses are allowed af ter review.

Zoning laws are relatively recent (20th century). Cases resolved in the U.S. Supreme Court have shaped current
land use regulation:

Village of Euclid v. Ambler Realty (272 U.S. 365, 1926)
When you hear the term “Euclidian Zoning," it's about this case.

The City of Euclid, OH, six zones, first attempt to locate specific uses. Industrial use proposed location; plaintiff
attacked concept of zoning, via 14th amendment that it deprived a land owner due process of law and denied the
property owner equal protection. Supreme Court denied challenge and upheld zoning ordinance. Court decision
noted that as population grows, more problems develop...such regulations are justified just as traffic regulations
scope of regulations much would have been condemned as arbitrary and unreasonable. New and different
conditions. Must find justification in the police power for the protection of the public welfare.

Principles established by this case: 1) Zoning that fits a city may not be appropriate to a rural area, 2) Nuisance is
determined by circumstances and locality, and 3) Regulation must have relation to legitimate aim of the government
so that proponents of new development are afforded due process, the County does not “retain unfettered
discretion,” and the basis for the County's decision is clear “for purposes of reasoned judicial review."

Lucas vs. South Carolina Coastal Council (1992)

In 1986, Lucas bought two residential lots on the Isle of Palms, a South Carolina barrier island. He intended to build
single-family homes as on the adjacent lots. In 1988, the state legislature enacted a law which barred Lucas from
erecting permanent habitable structures on his land. The law aimed to protect erosion and destruction of barrier
islands. Lucas sued and won a large monetary judgment. The state appealed.

The question of the case as it went to the U.S. Supreme Court was, Does the construction ban depriving Lucas of all
economically viable use of his property amount to a "taking" calling for "just compensation" under the Fifth and
Fourteenth Amendments? The Court determined, “yes.” In a 6-to-2 decision, the Court relied on the trial court's
finding that Lucas's lots had been rendered valueless by the state law. "[W]hen the owner of real property has
been called upon to sacrifice all economically beneficial uses in the name of the common good...he has suffered a
taking."
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“Zoning Out” Manufactured Housing in the County

The County may not exclude manufactured housing (mobile homes or other prefabricated homes) from the county
by “zoning out.” However, it may exclude manufactured housing from certain areas in the county so long as it does
not completely exclude such housing from all areas of the county.

“"Performance” zoning. "Performance zoning," land use regulation based upon the application of specific
performance standards, is an alternative to "hard" zoning, and is the primary concept behind Gunnison County's
current land use planning and regulatory program. Certain uses of land are not prohibited as they usually are in
"hard" zoning; certain adverse impacts are prohibited, or are required to be mitigated.

Performance standards can limit the intensity of development, control the impacts of development on nearby land
uses, limit the effects of development on public infrastructure, and protect the natural environment. In Gunnison
County, performance standards can be “prescriptive” (specific setbacks, maximum allowed noise levels, maximum
height requirements) or they can describe impacts that must be mitigated, and methods of mitigation (buffers
between land uses, location of homes below ridgelines).

In any case, the burden of proving that standards are met, and/or impacts are mitigated lies with the applicant for
a Land Use Change Permit.

RECIPE FOR AN EFFECTIVE PLANNING COMMISSION

Effective Planning Commissions share certain qualities, including:

Being prepared, and interacting with the staff before a meeting
The most functional planning review process for customers happens when the Commission and Staff
work as a team., and it's the Board's and Staff's intention that will be the norm.

The staff's responsibility is to provide as much “up front” factual information for you as possible
Before every meeting, commissioners should review items on the meeting agenda, reading the related
staff reports and any other supporting documentation for each agenda item. It's helpful to re-
familiarize yourself with sections of the Land Use Resolution or other regulations that will affect a
particular project.

If you have questions about an upcoming agenda item, please don't wait till the meeting to ask. Contact
the Planning Staff: They're glad to have that conversation before the meeting, and it gives them time
to prepare additional information if necessary, including contacting the County Attorney or other
County departments. Meetings run more smoothly and the public is better served when the staff and
Commission members are on the same page before the meeting starts.

At a meeting or hearing, commissioners should be able to both ask and answer questions about a
project, its relationship to the Land Use Resolution and other regulations, and its potential impacts on
the community.

Though the County Attorney is not present as a regular staff member at Commission meetings, if legal
questions arise, the Commission or staff can and should call a “time out” to ask for legal advice. Planning
Staff members are not attorneys, and attorneys representing developers or other members of the
public are not there to provide legal opinions to guide the Commission. Don't take legal advice from
anyone but the County's own lawyer.
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Maintaining an open flow of ideas

The chairperson and the other commissioners share responsibility for seeing that there is a continuing
flow of ideas and discussion among all parties, including applicants, staff, members of the public, and
the commissioners themselves. Be objective and ask questions. There can be a fine line between
maintaining this “open flow,” and overstepping a legal boundary into negotiation, or as part of a quasi-
judicial action. The County Attorney is a helpful advisor in defining the difference.

Dressing and acting as though it matters..because it does

Members of the public are the County's customers. A Planning Commission meeting may be the first
important contact that many of the people in the audience have had with Gunnison County. For some
this is the most important matter in which they have ever been involved. Many will never be back again
and many will never have another such contact and experience. Some are frightened just to be there;
some dislike and distrust government as a whole.

Though dress is casual in Gunnison County, Planning Commissioners are looked to as professional leaders
by the Board, the public and the Planning Staff. Commissioners can affect their credibility and the
initial impression the public has of the County organization by dressing the part and maintaining body
language that shows respect for the honor and responsibility of this appointed position. Even when
you're not in a meeting, you are still viewed as a representative of the County.

Your appearance and performance will create in the public's minds the picture that they will always
carry with them of "the way the County is run."

Make it as professional a picture as possible.

Avoiding inappropriate comments that create an unprofessional environment

Staff and the general public have expectations that Planning Commission meetings and interactions will
be professional, and will be free from sexual innuendo, intimidation, or other inappropriate comments or
actions.

County employees are legally protected in their work environment from unwelcome sexual advances,
requests for sexual favors and other verbal or physical conduct of a sexual nature when this conduct
explicitly or implicitly affects an individual's employment, unreasonably interferes with an individual's
work performance, or creates an intimidating, hostile, or offensive work environment. Just use common
courtesy and common sense in your interaction; if you have questions about the legal concerns related
to these issues, the County Attorney is glad to discuss them with you.

Avoiding “ex parte” communication

"Ex parte communication” is “an oral or written, of f-the-record communication made to or by a member
of a review or decision-making body in a “quasi-judicial” proceeding other than the Planning Director or
County Attorney, without notice to all parties involved, that discusses the merits, or could affect the
outcome, of a decision or recommendation o be made by that reviewing decision-making body."

The Gunnison County Attorney annually meets with the Commission fo review the current legal implications for ex
parte communications, and how to avoid them. (Also see a memorandum from that of fice and a related Planning
Commissioners’ Journal article in Appendix 3: Ex parte Communications.)
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Taking advantage of educational opportunities outside the County's training sessions

The Board may have talked with you during your initial interview about your availability to attend conferences and
training sessions outside the county that will help you in your role as a Planning Commissioner. Depending upon
budgetary constraints, you are heartily encouraged fo take advantage of the annual fall conference of the Colorado
Chapter of the American Planning Association, which often offers sessions designed just for Planning
Commissioners.

In addition, there are offen training sessions conducted in Montrose, Grand Junction and Denver by Colorado state
agencies that will expand your knowledge of Colorado water law, geologic information and other issues that will
better inform your decisions on land use change permit applications. The staff maintains a library of both books
and audio/video media that can be used on your laptop, PC, or VCR, and can provide lists of the subject matter.
While these informative tools may have nothing to do with individual applications being reviewed by the Commission,
the broader the understanding a Commissioner has with the land use planning field in general, the better your
understanding of how current practices shape staff reviews and land use decisions around the country.

The staff will periodically provide you with information about these opportunities. The Board encourages you to take
advantage of them.

Site Visits

Site visits should be led by a staff person, Planning Commission Chair or Vice Chair, or the proposed project’s
Project Coordinator (the designated Planning Commissioner who oversees the Commission's project review). The
Commission chair and/or staff explains the purposes and rules of the site visit at its beginning to prevent
misunderstandings about the purpose and protocol of the meeting. Though these visits are not recorded, they are
still regularly scheduled meetings of the Commission and are subject to the Colorado Open Meetings Law
requirements for notice.

The purpose of the site visit is to familiarize the commissioners with the site and how the proposed project fits

into the site; it is not a hearing; statements and questions from neighbors should be presented at the hearing so
that these can become part of the record; if the applicant is willing, questions can be addressed to him or her at the
end of the site visit.

Planning Commissioners should discourage side conversations about the proposed project. This is considered ex-
parte contact and could result in a commissioner’s not being able o act on a project.

Commissioners must refrain from of fering suggestions or opinions about the project during the site
visit; such discussions should occur at a recorded meeting or hearing scheduled for the project.

Specific commission concerns should be directed to staff so these concerns can be researched and
addressed prior to action by the commission.

People who own property adjacent to the site and other neighbors should be encouraged to put their
concerns in writing for the commission in advance of the scheduled meeting or hearing.

Observations by Commission members from site visits are scheduled as regular agenda items on the
meeting after the date on which the site visits are conducted.

(See additional information in Appendix 5: Site Visits.)
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Helpful Tools to Bring to Meetings

It will be helpful to you to bring the following to meetings:

o The packet of information about the meeting, including the meeting agenda, staff reports, maps and
other documents that are sent to you a few days before the meeting. The staff emails those
documents that are in formats that can be emailed, and you will likely receive those before you
receive the hard copies.

e Your copy of the Land Use Resolution. Seasoned Planning Commissioners will usually keep margin
notes, or tab the document when it helps them find certain sections that they use frequently.

e A pad of paper and pencils, or a notebook that's your best way of keeping notes of projects.

e Some Commissioners like to bring their laptops with digital files of regulations and emailed
documents. There have been mixed opinions about whether this creates a "visual barrier” between
the Commission and the audience in a meeting versus the convenience of having searchable
documents. There is no County policy regarding the use of laptops at meetings, and Commissioners
will generally decide among themselves what their own practice should be.

TERMS COMMONLY THROWN ABOUT BY PLANNERS AND OTHERS INTERESTED IN
LAND USE PLANNING IN GUNNISON COUNTY

“"Abandoned Townsites”

In Colorado "abandoned townsites” are old fowns that were once incorporated municipalities, but which, in the
1970's, were formally and legally “abandoned.” In the process of abandonment, counties were deeded ownership of
the fownsite streets. The lots and blocks as they appeared in the platted fownsite maps are all “legal lots,” i.e. they
each can be issued a well permit by the Division of Water Resources, and can obtain Building Permits if they meet all
other requirements.

In Gunnison County, however, because a minimum of one acre is required to install an individual sewage disposal
system when no central freatment system is available, more than one lot is required o be able to build. (The County
has created the "Lot Cluster Agreement” process that, at little cost, allows a lot owner to combine lots to help meet
the one acre requirement.)

Among the abandoned townsites in Gunnison County are Crystal, Gothic, Bowerman, White Pine, North Star, Vulcan,
Iris, Irwin, Ohio City, Schofield, Floresta, Moscow, Anthracite, Petersburg, Ruby, Spencer, Tomichi, and Tincup.

“Capital Improvements Plan”

Gunnison County adopted its capital improvements program fo establish a timetable of permanent improvements,
budgeted fo fit the County's future fiscal capabilities. Such programs usually project improvements over five year
periods.

Some entities charge their Planning Commissions with doing that task. In Gunnison County, the Finance Office and
County Manager prepare the plan for review and approval by the Board of Commissioners. Each department or
elected office annually identifies the programs and/or equipment it needs that will require a capital expenditure
over a projected five-year period, and includes that request as part of their budget.

"Conflict of Interest”

A conflict of interest occurs when a public official, an employee, or a professional has a private or personal interest
that is sufficient fo appear to influence the objective exercise of his or her official duties. A conflict of interest
exists even if no improper act results from it but can create an appearance of impropriety that can undermine
confidence in the conflicted individual or organization.
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The Gunnison County Planning Commission Organization and Procedural Guidelines states that a member of the
Commission is considered in a position of conflict of interest if any of the following situations is in evidence relative
to a specific Land Use Change Permit application or special project scheduled for discussion:

The member is 1) an identified buyer of the subject property, 2) the seller of the subject property, 3)
the broker or Realtor for the property, 4) the applicant, or applicant's employee, spouse, parent, child,
sibling or a member of the applicant’s household, 5) the owner, lessor or lessee, adjacent to the subject
property; or 6) the member stands to be beneficially or detrimentally affected in a financial way by
action taken on the property.

Gunnison County practice is that when there is a question of conflict of interest, a Planning
Commissioner meets with the County Attorney, describes the perceived conflict, and the Attorney
provides an opinion about the specific situation. The Planning Commissioner must then decide whether
to recuse him/herself based upon his/her understanding of the situation, the Planning Commission
Guidelines, and the Attorney's opinion.

"Due Process”
When a process that is required by a regulation is followed, “due process" has been accomplished. Generally, it
takes two forms: procedural and substantive.

"Procedural due process" means that everyone involved in a process (i.e. the developer and the public) is treated
fairly and equally; necessary information is available to the public to have a clear understanding of the development
or regulation that is proposed, and the applicant, if a development is being reviewed, has the opportunity to
represent his proposal.

“Exaction”

A government has “exacted” something from a development when a contribution or payment is required as a
precondition to receiving a development/Land Use Change permit. It usually refers to mandatory dedication or the
payment of fees in lieu of dedicating land.

“Exclusionary Zoning"

Zoning (or in Gunnison County's case, an action approving or denying a Land Use Change Permit application, or a
requirement within a regulatory document) that has the effect of keeping out a racial minority, poor people, or some
other specific part of the population is considered “exclusionary.” Techniques such as large-lot zoning or minimum
residential floor area requirements that are thought to increase housing costs have been challenged in other
entities nationwide because they may exclude certain groups of people. Such standards that are imposed by
entities in which land is not zoned may still result in the same consequences, whether they are intended or not.

“Finding”

A finding is a conclusion based on evidence, prepared by the recommending or decision-making body in support of
the body's action. Findings are based upon evidence as it relates to the standards of the Land Use Resolution (or
other applicable regulation). Decisions require findings, and findings require facts; neither facts nor findings can be
gut feelings, preferences or beliefs about a project.

Findings are included in all the Commission's recommendation and decision documents for Land Use Change Permit
applications, and when the Board disagrees with, or has considered additional information that overturns the
Commission's findings, the Board must make its own findings to support its decision.
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“6rowth Management”
A series of closely grouped actions in the early 1970s laid the foundation for the now widely accepted concept of
“growth management." It does not inherently mean opposition to, or a method to stop growth.

Ramapo, New York, a fownship about thirty miles north of New York City, established a "point system,” based on its
comprehensive plan policies and linked to its capital improvements program, evaluate development applications. New
York's highest court noted that: "The Town ... has utilized its comprehensive plan to implement its timing controls
and has coupled with restrictions provisions for low and moderate income housing on a large scale. Considered as a
whole it represents both in its inception and implementation a reasonable attempt o provide for the sequential,
orderly development of land."

Petaluma, California, an agricultural community north of San Francisco, limited the total number of building permits
issued in any one year for large-scale developments, based on the fown's establishment of a target population well
below that which building trends would otherwise have resulted in.

Livermore, California, imposed a moratorium on new residential construction until after the city completed
improvements fo its schools, and to its sewer and water systems.

The State of Oregon established a state land use system requiring communities and counties to create "urban
growth boundaries" so that the state's natural would be preserved.

These entities all took the positions that the direction and extent of development is heavily influenced by public
investment in the provision of roads, transit, schools, and water and sewer services, and that growth ought to be,
and could be directed to specific areas of a community by controlling the timing and availability of these services.

“Leapfrog Development”

Development that occurs at some distance beyond municipalities or established growth areas (such as Crested
Butte South) and leaves vacant land in between is “leapfrogging.” Bypassing the "next in line" lands at the fringes of
urban areas results in haphazard shotgun pattern of urbanization called “sprawl.”

A "Legal Lot” in Colorado

A "valid" or "legal" building lot refers to lots that were created in compliance with Colorado statutes and the
County's subdivision regulations that were in effect at the time the parcel was created. A determination whether a
parcel is considered a valid building lot must be made before an Individual Sewage Disposal System Permit or
Building Permit can be approved for the property. If a lot is “invalid,” a Land Use Change Permit is required fo
“validate” it, i.e. to review and approve it through the subdivision review process.

In 1972 Colorado's Senate Bill 35 became state law, requiring counties to pass regulations to regulate subdivision of
land which created any parcel smaller than 35 acres. The result of this bill is that since May 1972 any parcel
created that is less than 35 acres must have been approved by the Board of County Commissioners to be
considered "valid".

Many building lots in Gunnison County are in platted subdivisions, which meet this “valid" or "legal" lot requirement.
There are, however, many parcels in the County which are not in platted subdivisions. Documents must be submitted
that demonstrate that these parcels met state statutory and subdivision regulations in effect at the time they
were created. This can most of ten be demonstrated by providing the history of deeds back to the recorded date
when the parcel was created, and deeds to adjacent parcels when necessary. A history of deeds to property can
first be checked in the County Assessor's Office in the courthouse. They can provide basic information on the past
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few changes in ownership and size of the property. The Clerk and Recorder’s Office (also located in the courthouse)
keeps tract indexes which maintain the history of transactions which have occurred on property, and can make
copies of the deeds. They have more resources (such as the grantor/grantee indexes) for finding older deeds.

The Community Development Department staff advises a property owner that if they need assistance with
searching for these documents they may want to hire a title company, which will have personnel trained in doing this
type of research, or an attorney. Once we can confirm that a parcel is a valid, legal building lot, the staff can
complete the ISDS and Building Permit processes.

“"Metes and bounds”

A system of describing and identifying land by measures (“metes") and direction “bounds”) from an identified
monument or other marker or some other (hopefully) permanent feature.

"Pre-emption”

A county regulation and a state statute may both remain in effect so long as their express or implied conditions do
not irreconcilably conflict with each other. (Bd. of County Commissioners v. Bowen/Eawards Assocs., Inc., 830 P.2d
1045 (Colo. 1992).)

A state statute may preempt a county regulation where (1) the statute expressly preempts all local authority over
the subject matter, (2) the implied legislative intent is to occupy completely a given field, or (3) the county
regulation’s operational effect would “materially impede or destroy the state interest." (Bowen/Edwards, supra.
830 P.2d at 1059.) Note: Determination of the first two types of preemption can be determined by a “facial
review" of the relevant statutes and regulations; that is, such a determination can be accomplished without a
specific application in front of the county. Determination of the third type of preemption must be made on an “ad-
hoc basis under a fully developed evidentiary record.” (Bowen/Edwards, sypra. 830 P.2d at 1060. ) That is,
determination of the third type of preemption requires that the county have fully completed its review of a specific
application.

There is a similar framework for determining whether a county regulation is preempted by federal law or because
the activity to be regulated is on federal land. (See: Hillsborough County v. Automated Med. Labs., Inc., 471 U.S.
707 (1985). ) Under the relevant part of the "property clause” of the U.S. Constitution, “(t)he (C)ongress shall have
power to dispose and make all needful rules and regulations respecting the territory or other property belonging to
the United States." (U.S. Const. art. IV, sec. 3, cl.2.) Additionally, Congress has regulated the use and disposition of
federal lands under the Mineral Leasing Act of 1920, the Mineral Leasing Act for Acquired Landss of 1947, the
Federal Onshore Oil and Gas Leasing Reform Act of 1957, and the Energy Policy Act of 2005, the National Forest
Management Act, and the Federal Land Policy Management Act.

However, these statutes do not explicitly preempt local law, so one must determine whether there is an implied
preemption regarding a particular subject, (that is, whether the “federal law so thoroughly occupies a legislative
field 'as to make reasonable the inference that Congress left no room for the States to supplement it." (Cjpollone v.
Liggett Group, Inc., 505 U.S. 504, 516 (1992).) The general rule is that states (and therefore local governments)
are entitled to impose environmental controls on land uses occupying federal lands, but not o zone federal
lands. (California Coastal Commission v. Granite Rock, 107 S. Ct. 1419 (1987).

“Subdivision” or “subdivided land”

A “subdivision,” or “subdivided land" in Colorado means any parcel of land less than 35 acres that is used for single-
family residences, condominiums, apartments or any other multiple-family residences (unless such land when it was
previously subdivided was accompanied by a filing which complied with the provisions of CR.S. §30-28-101), or that
is divided into two or more parcels, separate interests or interests in common. Subdivision regulations apply only to
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those kinds of parcels. "Interests” includes any and all interests on the surface of land but excludes any and all
subsurface interests.

"Subdivision" and “subdivided land" and resulting subdivision regulations do not apply to any division of land that
creates parcels of land each of which comprises 35 or more acres of land and none of which is intended for use by
multiple owners. Tt also does not apply to rural land use processes involving cluster developments (such as
developments created under Gunnison County's Large Parcel Incentive Process). (CR.S. §30-28-101(10).)

“Sustainable Development”

An old idea, an updated name. In 1733 a plan was created for Savannah, GA, locating gardens and farms around the
city's core, permitting the community to provide for the full range of its needs to maintain both its existence and
unique character. (Thomas Jefferson also advocated a nation grounded in agriculture and local self-sufficiency.

In the 19th century, the benefits of self-sufficiency and a sustainable way of living were depicted in the writings by
Ralph Waldo Emerson and the "transcendentalists," including Henry David Thoreau.

Toward the end of the 1800's, leading planners in England and the United States were seeking ways of balancing
explosive urban growth with a sustainable pattern of living; the Garden City movement sought to limit the size of
cities to about 32,000 people; surround the cities with broad belts of agricultural land; and assure the continued
existence of neighborhood-scale commercial, educational, and employment centers. This laid the groundwork for an
inferest in managing growth, and structuring the community based on development of stable neighborhoods.

The American regional planning movement of the 1920s envisioned that growth would be directed to metropolitan
areas to preserve small villages and farmland. Towns and communities which could meet residents' needs, not just
for housing, but for work, shopping, food, and recreation were built in “greenbelts” during the 1930s (Greenhills,
Ohio; Greendale, Wisconsin; and Greenbelt, Maryland). Today the same concepts are reflected in the growing
number of "new urbanist" communities.

Most sustainable development programs seek to promote compact development, conserve farm and ranchlands and
woodlands, preserve close-in habitat for wildlife, reduce runoff erosion, promote local shopping areas, encourage
energy efficiency, and facilitate walking, bicycling, and efficient transit services.

Planning for sustainability also has begun fo include the concept that communities should encourage a pattern of
development that provides for all economic segments of a community, including af fordable homes, within reach of
Jjob opportunities. The American Planning Association has adopted these goals in its policy guides on housing and on
smart growth.
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APPENDIX 1: KEY POINTS TO LOOK FOR IN A RECOMMENDATION OR DECISION
DOCUMENT

The Planning Office staff in the Community Development Department drafts recommendation and decision
documents for the Planning Commission, which then makes its changes and adopts the document as its action on
Land Use Change Permit applications or other issues. The following elements guide the staff in its drafting, and are
those that Commission members should find helpful in reviewing and acting on draft documents:

Reasons to include any information in a Land Use Permit Application recommendation or decision

document:

e To inform the Planning Commission and/or Board and public about the details of the proposed
project.

e To present the record of public testimony.

e To identify key issues related to the proposed project.

e To identify the Land Use Resolution standards that apply and those that don't, and compliance of
the proposed project with applicable standards,

e To list the reasons that the recommending body or the decision-making body is recommending
approval or denial, or is approving or denying an application (i.e. in "findings" about the key issues ),
and

e To state a recommendation or decision to deny or approve the application (with any conditions of
approval) based upon the findings.

Items to be included in a recommendation or decision document, in the following sequence:

1. Heading:
o Identification of the subject about which the recommendation or decision document is written:
e  When the document is a recommendation from the Planning Commission to the Board,
reference to that fact
e Name of the applicant.
¢ Name of the development and the Land Use Change Permit application number.
e Names of the applicant's representative(s) (engineers, attorneys) may be included if
relevant.
o Phase number or the level of review (Sketch, Preliminary, Final), if applicable
¢ Date of the Planning Commission or Board meeting for which the action is scheduled.
¢ Name of the staff person who has prepared the document

2. Project Description:
e A concise, but detailed description of the project on which the action is fo be taken, including
a statement that the approval or denial is based upon the original plan, or that the project has
been modified during the review process
e The following statement regarding plans and documents included in the record of the
application:

"This review and recommendation incorporates, but is not limited to, all the
documentation submitted to the County and included within the Planning Office file
relative to this Sketch/Preliminary/Final/Minor Impact application, including all
exhibits, references and documents included in the initial submittal dated

and all such exhibits, references and documents submitted by the
applicants and interested parties subsequent to that. Among those submitted by the
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applicant are site plans and narrative submittals that inform this review and in some
cases reflect changes to the plan in response to Planning Commission and public
comment throughout the Sketch/Preliminary/Final/Minor Impact review process,
and include, but are not limited to:”

The statement is then followed by:

e A list of all engineering plans, plats, site plans, any related schematic details that have
informed the discussion, by title, date and preparer, and number of sheets, as
applicable.

e A list of narrative Documents and/or oral discussion, including emails, letters, site
plans, and/or discussion that has occurred during meetings in which the plan has been
modified, including dates of the documents or the meetings in which the relevant
discussion occurred, and names of those who have sent the documents.

e Reference by title and date to draft or final protective covenants, deed restrictions,
separate design guidelines documents.

Any illustrative tables or other visual tools that demonstrate comparative densities of the
areaq, efc.

An identification of key issues specific to the proposed project and identified both in the
initial staff report, and by staff, Planning Commission and public throughout the review of the
proposed project. They may relate to such elements as affordable housing, easements, locations
and descriptions of specific physical characteristics of the property that affect the location
and/or timing of the development, comparative densities and identification of the
"neighborhood,” adjacent land uses.

3. A list of work session dates.

Any pertinent observations or other information that was presented or discussed at any work
sessions (i.e., submittal of requested information, discussions in which an applicant identifies a
change in plan, agreement for mitigation, etc. Those oral statements are part of the record and
are noted.)

4. Site visit record.

Date of site visit, and whether additional separate site visits were made by any individual
Planning Commission member.

Observations in a bullet list (not quoting or listing Planning Commissioners by name; that is
appropriately included in minutes) that are relevant to the elements of the application, made
either onsite or at a follow-up meeting on which time has been scheduled to report
observations.

Description of other observed characteristics of the site, the weather, levels of traffic noise,
time of day, etc., when that information bears on key issues of the application. For example, if
there is likely to be public concern about noise generation onsite, note the time of day the site
visit occurs (during rush hour versus mid-afternoon), weather conditions (windy? a blanket of
heavy snow?), and similar ambient characteristics.

5. Review agency comments.

An introductory paragraph is included: "A copy of the application/Sketch/Preliminary Plan was
distributed to the following agencies: Those who responded, and their comments, include:"
Each agency is listed in bold, followed by a discussion of its response that includes:

e Identification of who the individual is who wrote the letter, by name and title.
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e Excerpts of the comments that identify the agency's concerns, their responses to technical
reports included in the application, their onsite observations, etc.

e Specific recommendations by the agency: These may be excerpts, or may need to be
included exactly as they appear in the agency response, depending upon how they're written
and how they can best provide clear information to the public and Planning Commission.

6. Public hearing:

o Reference the date of the public hearing, and if there were continuances, the dates the
continued hearing was conducted, and the reason for the continuance.

¢ Note that minutes of the hearing are part of the record.

e Include a bullet list identifying the public's questions, issues raised in opposition to, and reasons
stated for support of the proposed project. At least some of the issues listed will require
specific response in analysis of compliance with standards, to explain that there is no standard
to address a concern, that the County has no authority to require a requested mitigation, that a
certain mitigation is required and that is a condition of approval, etc.

7. Compliance of applicable standards of the Land Use Resolution.

e This section of the document is included after discussion of the project description, meetings,
site visits, and agency reviews because each of those elements is expected to inform the
analysis of whether or not individual standards are applicable, and if and how the application
complies.

e For those sections that are applicable, the discussion includes reference to relevant reports, to
agency review comments, and how the application has complied.

e For those sections that are not applicable, include a statement of the reason and individual
standard does NOT apply (i.e., Section: Day Care Center, the response would be "Not applicable;
no day care center is proposed.”)

8. Submittals responding to Sketch or Preliminary Plan conditions.
In a recommendation document for Preliminary or Final Plans for a Major Impact application, a
section is included that:
e Ttemizes in boldface each of the conditions of the previous plan's approval.
[ ]
e Ananalysis that discusses how the current application has responded (or has not) to each of
the conditions, including specific references to submitted reports.

9. Findings.

¢ Findings address at least five audiences: the Board, the general public, interested parties,
other governmental entities, and courts.

e Generally, findings are not sufficient if they just recite the very language of the Land Use
Resolution. While a finding that indicates the proposed use “complies with all standards of the
Land Use Resolution,” is necessary, it should follow a series of findings that address the
identified how specific standards have been met to address the identified key issues of the
proposed project.

e Must be supported by substantial evidence in light of the entire record.

e Avoid phrases like "could cause,” "might result in,” or "may increase.”

e One of the simplest techniques to assure that findings sufficiently draw a connection between
action and underlying impact or rationale of the proposed action is fo use the word “because,”
which connects the reasoning to the legal principle. For example:
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"The project does not comply with Section because open space only totals 25 percent of the
site plan, instead of the required 30 percent.”

"The location of the proposed use within the 25-foot Inner Restrictive Buffer is acceptable
because, as illustrated in the Inner Restrictive Buffer Relative to Development in the Proposed
Williams Parce/report, dated January 20, 2009 by John Doe, P.E., that location is unavoidable
due to the size of the parcel, the existence of slopes over 30 percent and easements in which
building may not occur.”

¢ (The Board adopts Planning Commission findings by reference, but must state its own findings
when it disagrees with, or has additional reasons for its action based on evidence in the record.)

¢ When a section of the Land Use Resolution states specific findings required for specific
actions, those are included.

10. Recommendation or decision documents for actions on Land Use Change Permits will include the following
infroductory paragraph: "The Gunnison County Planning Commission, having considered the submittals and
record of the Plan, onsite observations and public testimony, has reached the above Findings, and
recommends that the Plan be approved with the following conditions:"
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APPENDIX 2: REDUCING RISKS OF PERSONAL LIABILITY: GUNNISON COUNTY
ATTORNEY'S GUIDANCE TO PLANNING COMMISSION MEMBERS

MEMORANDUM
TO: Joanne Williams
FROM: David Baumgarten, County Attorney
DATE: April 22, 2009
RE: Reducing Risks of Personal Liability

There are three sources of protection from personal liability for a Planning
Commissioner - statute (Colorado Governmental Immunity Act), common law, and
insurance. But all three sources have limits; so to minimize exposure, the following
disciplines are suggested: have limits, self-protection is advisable. The following are
suggestions for self-protection:

1. Know the limits of your authority and act within those limits. The protections
provided by the Act, common law, and insurance policies generally extend to an act or
omission occurring in the performance of your official duties and within the scope of
your office or employment. Consequently, knowing the limits of your authority and
acting within those limits is important in reducing the risk of personal liability. Planning
Commissioners have duty and authority regarding County planning functions, those
applications before it pursuant to L.U.C. and special Development Regulations. Obtain
legal advice prior to acting where a question exists and a claim is possible.

2. Avoid any conflict of interest. See: C.R.S. 24-18-101 et seq. Avoid any
conflict of interest and the appearance of a conflict and do not act from personal
motivation; otherwise, your conduct may be outside the scope of your official or public
duties. As a practical matter, the likelihood of suit can increase if personal motivations
appear to be involved, emotions may rise, making resolution of the suit more difficult,
and judges and juries are less likely to be sympathetic to your position.

Understand the rules applicable to your actions and decisions, follow the rules,
apply the rules even-handedly and don't play favorites; change the rules if they don't
work.

3. Avoid willful, wanton and malicious conduct. "Willful" is defined as "voluntary
and intentional;" "wanton" is defined as "reckless, headless, malicious . . . reckless
disregard of rights of another." The Act's protections do not extend to such conduct,
most common law immunities will not be available, and insurance policies often exclude
such conduct from coverage. Punitive damages are more likely if such conduct is found
to exist.

4. Establish and follow where required, understandable, practical, and legally
sufficient procedures which meet due process requirements. Due process violations
often provide a basis for federal civil rights act claims, particularly with respect to land
use, licensing and permitting decisions. Typical claims often allege inadequate or
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improper notice, lack of a hearing, inadequate hearing procedures, improper timing of
the hearing, biased decision-makers, failure to follow required procedures,
consideration of improper evidence and so forth. The risk of liability can be reduced if
procedures, to be followed whenever due process requirements must be met, are
created and periodically reviewed for legal sufficiency. Then, follow them.

5. Be wary of involvement in personnel decisions. Increasingly, personnel
decisions form the basis for lawsuits against government officials. The law in this area
is developing and awards encourage the filing of suits. Every employee termination or
substantial disciplinary action should be viewed as a potential liability event. Moreover,
personnel decisions are often fraught with emotion and the risk of suit is thereby
increased.

6. Keep good records of what you do and why you do it. Being right is good;
being able to prove you're right is even better. The increasing volume of paperwork
becomes frustrating at times, but it is vital that accurate records of your official
activities be kept, that proper and lawful reasons are expressed for the actions you
take, and that those reasons are recorded in some fashion.

While staff maintain records of formal meetings of the commission, it is wise to keep
your own personal records and calendar of those significant events, if any, which occur
outside recorded meetings. Lawsuits can take months or years to bring and years to
conclude. Determining what happened in preceding years may be important to
successfully resolving the lawsuit. Memories fade, but documents often remain
available.

Be aware of tape recorders, and be guided by the assumption that what you say and
write in or out of a meeting will become public knowledge and evidence in a lawsuit.

7. As County officials, focus your efforts on legislative and quasi-judicial
decisions-making. Common law immunities do not protect elected officials in every
action they take; instead, the immunities protect governmental operations of a
legislative, judicial, executive or administrative nature. Legislature and judicial actions
are afforded greater protection by the courts than are administrative actions. Thus,
while limiting the involvement of officials in administrative matters is sometimes
suggested as a good management practice, it also is a good method of reducing the risk
of personal liability.
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APPENDIX 3: EX PARTE COMMUNICATIONS

Communications in Quasi-Judicial Proceedings: Gunnison County Attorney's Guidance to
Planning Commission Members:

MEMORANDUM
FROM: David Baumgarten, County Attorney
DATE: April 22, 2009
RE: Ex parte Communications In Quasi-Judicial Proceedings

This section will focus on issues that may arise regarding communications that individual
Planning Commissioners may have with parties to, or members of the public interested
in, quasi-judicial proceedings (as opposed to "quasi-legislative" proceedings) before the
Planning Commission.

A "quasi-legislative" proceeding is prospective in nature, is of general application, and
requires balancing of questions of judgment and discretion; generally it is policy-making.
A "quasi-judicial" proceeding decides rights and liabilities based on past or present
facts; a quasi-judicial proceeding is one in which the Planning Commission investigates
facts, weighs evidence and draws conclusions as a basis for official acts. It is the
application of policy, guidelines and regulations to a fact-specific situation. E.g., a
Planning Commission determination on a Land Use Resolution permit applications is
“quasi-judicial." It is useful to recognize that a Planning Commissioner in quasi-judicial
proceeding is acting as the equivalent of a judge. An ex parte communication is one that
occurs outside of the normal hearing process; e.g., with an applicant of f the record.

Since Planning Commissioners are public officials who act in both "quasi-legislative" and
"quasi-judicial" proceedings, and may be accustomed by philosophy and choice to
constant and open interaction with members of the public, and since the members of the
public may not know or appreciate the different obligations and constraints a Planning
Commissioner has in the different types of proceedings, it is not surprising that both
Planning Commissioners and those who lobby them for support may have discomfort
recognizing the perils of such ex parte contacts and difficulty avoiding ex parte contacts
when the issue at hand involves a quasi-judicial rather than quasi-legislative matter.

Nonetheless, ex parte contacts in quasi-judicial proceedings do have perils; they may
cause damage to the applicant, to the public and to the integrity of the process. Courts
give guidance to judges and to one acting as the equivalent of a judge. The United
States Supreme Court has stated that "the tribunals of the country shall not only be
impartial in the controversies submitted to them but shall give assurance that they are

impartial . . ." Berger v. United States, 255 U.S. 22, 35-36 (1921). Basic to our system
of justice is the precept that a judge must be free of all taint of bias and partiality. A
judge ". .. must meticulously avoid any appearance of partiality, not merely to secure the

confidence of the litigants immediately involved, but to retain public respect and secure
willing and ready obedience to their judgments". People v. Hrapski, 718 P.2d 1050 (Colo.
1986). A trial judge must "conduct himself at all times in a manner that promotes public
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confidence in the integrity and impartiality of the judiciary". A.B.A. Standards, The
Function of the Trial Judge 1.5. Code of Judicial Conduct, Canon 2, provides that a
judge should avoid the appearance of impropriety in all activities. Code of Judicial
Conduct Canon 3(A)(4) provides in pertinent part: "A judge should accord to every
person who is legally interested in a proceeding, or his lawyer, full right to be heard
according to law, and, except as authorized by law, neither initiate nor consider ex parte
or other communications concerning a pending or impending proceeding . . .".

This section suggests six rules of thumb regarding ex parte communications in quasi-
judicial proceedings. The first rule of thumb is to not initiate them and to avoid them
when others initiate them: do this politely but firmly. Encourage participation in the
normal hearing process, through an in person appearance on the record, or if an in
person appearance is not convenient, by letter to the Planning Commission that can be
entered into the hearing record.

The second rule of thumb is to limit conversations outside of the hearing process to
policy rather than facts of the particular matter before the Planning Commission. A
decision maker's public stance on a policy issue related to an application or the dispute
normally will not disqualify the decision maker, endanger the process or deprive the
applicant or the public of a fair decision. What might demonstrate bias would be to
engage in an ex parte discussion about facts of a particular matter or to make an ex parte
statement indicating that the decision maker has made up his mind about the facts of a
particular case before the evidence has been officially presented.

The third rule of thumb is to remember and indicate in any conversation outside of the
hearing process that the County is allowed discretion to regulate but not to make
arbitrary decisions. It is important that all decisions and disputes must be made within
the constraints of both established process and policy guidelines; e.g., "if an application
fulfills County requirements, it will be granted; if it does not, it will be denied." Avoid
blanket statements of "always" and "never."

The fourth rule of thumb is that if an ex parte communication does take place during the
pendency of a quasi-judicial proceeding, the commissioner should place on the record of
the proceeding the circumstances and substance of the communication. This will give
notice to all participants and the public and will afford them the opportunity to respond.

The fifth rule of thumb to follow is to remember that these rules of thumb ought to be
given attention even before an application or dispute is officially before the Planning
Commission.

The sixth rule of thumb to follow is to carefully define in writing the role of a "project
manager” or similar Planning Commission member role with regard to contact with the
project applicant. /[NOTE: The Planning Commission Guidelines clearly define the role of a
Project Coordinator.]
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“Ethics and the Planning Commission: Ex-Parte Contacts,” by C. Gregory Dale, FAICP
(Copyright, Planning Commissioners Journal)

This column will focus on another common ethical problem facing Planning Commissioners: “ex parte”
contacts.

To begin, let us again look at a hypothetical situation: At a local charity fund-raising event, you are
approached by the President of a community council from a neighborhood where a developer is seeking
site plan approval for the construction of a shopping center. The individual is an old friend who wants to
talk to you about what the community believes will be the impacts of the shopping center on the
community. She begins to describe the traffic, stormwater run-off, litter and other problems that
they anticipate. How should you react?

First, any contact that you have with a party involved, or potentially involved, in a matter before the
Planning Commission outside of the public hearing process is known as an “ex-parte” contact. Ex-parte
contacts can present difficult ethical problems for Planning Commissioners. Most people tend fo think
of ex parte contacts as referring to contacts that occur outside of the meeting. While that is generally
true, the literal meaning of the term “ex parte” is "one-sided.”

This, of course, suggests that when you engage in an ex-parte contact, you are engaging in a one-sided
discussion, without providing the other side an opportunity to respond and state their case. Critical
elements of legal due process involve providing all parties an opportunity for a fair hearing, full
disclosure of information that you are considering, and an opportunity to be heard. Engaging in outside
or ex parte contacts can violate those due process requirements, and ought to be avoided. Having said
that, let me acknowledge that you were appointed as a Planning Commissioner in large part because of
your knowledge and involvement in your community.

For many of you, it is simply impossible to avoid all contacts involving matters before you outside of the
hearing process. In those cases, each of you must judge your own community's tolerance for such type
of activities. While you should refrain as much as possible from engaging in ex-parte contacts, let me
caution you that if you are going to discuss matters with interested parties outside of the hearing
process, that you make yourself available to all sides. Also, any substantive information or facts that
you receive during the course of those contacts that relate to the matter at hand ought to be made a
part of the public record so that it can be available for consideration or challenge by all interested
parties. This can be done by way of a public statement by you at the commission meeting.

Remember that there is nothing more frustrating for the losing party than to have the impression that
the other side prevailed through the use of “back door” politics. And nothing is more important to you
as a Planning Commissioner than your credibility and integrity.

There is another, perhaps more difficult, aspect of ex-parte contacts which you may face. This involves
attempts by elected officials of your jurisdiction to influence your opinion - - or simply inform you -- of
their views on a particular matter before you. This is a difficult problem both because it is hard to
prevent, and because it can create a very real bias in your own mind, especially if you are appointed to
your position. Clearly, you ought not encourage this sort of ex-parte contact. If possible, your Board or
commission should take steps to discourage such contacts, if they are occurring. Your job is o make
decisions or recommendations based solely on the evidence presented to you during the hearing. It is at
the hearing that elected officials, like other citizens, can present their views.
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C. Gregory Dale, FAICP, is a Principal with the planning and zoning firm of McBride Dale Clarion in Cincinnati, Ohio.
Dale manages planning projects and also regularly conducts training for planning officials throughout the country.
He regularly writes for the "Planning Commissioner’s Journal.” The Community Development Department and Board
of Commissioners hired Mr. Dale in 2009 to facilitate a retreat among the Board, Planning Commission and Planning
Staff to assess communication and processes among the three, and recommend tools to improve interaction and
application processing.
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APPENDIX 4: COLORADO'S "OPEN MEETINGS LAW," A GUIDE FOR KEEPING THE

PUBLIC IN THE LOOP
MEMORANDUM
TO: Planning Commission
FROM: David Baumgarten, County Attorney
Tom Dill, Deputy County Attorney
RE: Colorado Open Meetings Law
DATE: December 15, 2008

These are practices that will foster good governance discipline, will well serve our constituents, and will
keep us out of legal jeopardy. We are available to meet to discuss any of these issues at your
convenience. Please remember that Colorado law is explicit in the following statements:

1. C.R.S. 24-6-402(2)(b) states that "All meetings of a quorum or three or more members of any
local public body, whichever is fewer, at which any public business is discussed or at which any formal
action may be taken are declared to be public meetings open to the public at all times." (Emphasis
added.)

2. CR.S. 24-6-402(2)(c.)states that "Any meeting at which the adoption of any proposed policy,
position, resolution, rule, regulation, or formal action occurs or at which a majority or quorum of the
body is in attendance, or is expected to be in attendance, shall be held only after full and timely notice
to the public. In addition to any other means of full and fimely notice, a local public body shall be
deemed to have given full and timely notice if the notice of the meeting is posted in a designated public
place.... No less than twenty four hours prior to the holding of the meeting.”" (Emphasis added.)

3. CR.S. 24-6-402(2)(d)(III) states: "If elected officials use electronic mail to discuss... public
business among themselves, the electronic mail shall be subject to the requirements of the is section.”

4, CR.S. 24-6-402(4) states that the members of a local public body, upon the announcement by
the local public body to the public of the fopic for discussion in the executive session, and upon the
affirmative vote of two-thirds of the quorum present, may hold an executive session only at a regular
or special meeting; no adoption of any formal action shall occur at any executive session.

5. CR.S. 24-6-402(4)(f)(I) authorizes a local public body fo conduct an executive session on
“(p)ersonnel matters except if the employee who is the subject of the session has requested an open
meetings.”

6. CR.S. 24-6-402(8) states that no action of a local public body shall be valid unless taken or
made at a meeting that meets the law's requirements.

7. CR.S. 24-6-402(9) authorizes the County or District courts to enforce this law on behalf of any
citizen, and, if the court finds a violation of this law, to award costs and attorney's fees.

A fair reading of the law demonstrates that it is the explicit policy of the state that meetings of the
Board be given public notice; that public notice can be easily accomplished; and that a personnel matter
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can be discussed in an executive session except if the employee who is the subject of the session has
requested an open meeting.

Because the law can be complied with readily and with ease, and because noncompliance raises an
unnecessary issue and places an ultimate decision in jeopardy, I urge you to provide public notice.
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APPENDIX 5: SITE VISITS

"Site Visits: Necessary But Tricky" by C. Gregory Dale, FAICP
(Copyright, Planning Commissioners Journal, Summer, 2000)

Consider this scenario. As part of your preparation for an upcoming Planning Commission meeting, you
accept an offer from an applicant to tour a site that is subject to a zone change request.

After all, how can you make a decision about a zone change without seeing the property, and who is
better able to show you the property than the owner? However, as you are touring the site, you notice
nearby residents suspiciously watching the tour from driveways and back yards. For reasons that you
cannot fully explain, you feel guilty, as if you were doing something improper. Are you doing anything
wrong?

In previous articles, I have discussed the concept of "ex-parte" contacts. (See excerpts, below.) Ex-
parte contacts are those communications that occur outside the public forum. Before discussing site
visits, it is helpful first to review the ex-parte issue, because it has a bearing on how to deal with site
visits.

From a due process standpoint, planning commissions must provide equal access to information to all
interested parties. If you are going to consider information in making a decision, then that information
must be in the public realm, so that anyone has the opportunity to agree or dispute it. As importantly,
planning commissions must be careful not to give even the impression that they have information not
available to the public.

Ex-parte contacts inevitably result in individual commissioners obtaining information that affects their
decision making process. Simply disclosing the nature and content of the contact at a commission
meeting does not solve the problem; no matter how complete your disclosure, it is unlikely to convey the
full extent of the ex-parte discussion. Nor will disclosure erase the suspicions that many people have
when they hear about these contacts. For these reasons, I have always urged commissioners o avoid
ex-parte contacts entirely. People should be encouraged to attend commission meetings to present
their opinions in public.

This is not to suggest that ex-parte contacts are necessarily illegal. In some states, under some
circumstances, they may be. As always, I urge you to first check with your legal counsel to understand
the law in your state or community. My concern is more with the appearance of impropriety. The
integrity of your commission is paramount, and it does not take much for that integrity fo be damaged.

What does this have to do with site visits? The answer is that site visits are, in fact, a form of ex-
parte contact, in that they occur outside the public forum. On the other hand, they are a unique type of
ex-parte contact, for several reasons. I believe that any reasonable person would agree that in order to
make an intelligent decision about a particular property, a commission member must not only view the
property, but the surrounding area as well. While many planning staff provide photographs or video of
property and surrounding areas as part of their staff reports and presentation, this still cannot
duplicate the personal experience of a site visit.

Thus, the issue becomes how to conduct site visits while respecting the sensitivities of ex- parte
contacts. My experience is that communities have successfully handled site visits in several ways.
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First, the most straightforward approach is to conduct your own site visit alone. In most cases, a site
visit can be done from the public right-of-way (i.e., from a car or the sidewalk). There is no need fo
take a guided tour of the neighborhood by a resident, or a guided four of the property by the owner.
Let's face it: when someone wants to give you a guided tour, they are doing so to try to convince you to
agree with their point of view. Similarly, when someone sees you on the "guided tour," they are going to
be suspicious, and that suspicion will reflect poorly on your role as an objective commissioner. Also, take
a moment at your meeting to simply disclose for the record that you made a site visit. It only makes you
look that much more prepared.

If you walk the area and are approached by the applicant or neighbors, handle it in the same manner
that I suggest you handle any other ex-parte contact: politely explain that you are not able to discuss a
matter pending before the commission and encourage them fo appear before the commission to express
their viewpoint.

In those cases where the size or features of the property, or the nature of the use makes it necessary
to go onto the site, I suggest you have your staff make arrangements for a site visit. The staff should
accompany you without the owner/applicant.

Some communities organize group site visits for their commissions. This can be helpful in that it
ensures that everyone is seeing the same thing. However, this would typically be considered a public
meeting that is subject to public notice. If your community is interested in this approach, I urge you to
work with your legal counsel to structure it in a legally defensible manner. For example, if you travel to
a site in a single vehicle, you should not be discussing the merits of the case with each other. Also, you
may need to make provision to allow others (such as the applicant, neighbors, and other interested
citizens) to accompany you at the site. There are many "open meetings" aspects to group site visits that
must be considered.

While site visits are a critical part of your preparations, like all matters of government they must be
handled with caution. Be guided by two principles. First, understand what is legally acceptable in your
community. Second, avoid any action that creates even an impression of impropriety.
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APPENDIX 6: TOOLS FOR COMMUNICATION WITH THE PUBLIC AND AMONG
COMMISSION MEMBERS

"When They Speak, Do You Listen?” by Elaine Cogan
(Copyright Planning Commissioners Journal, January/February, 1992)

“T know you hear me, but are you listening?" Nearly shouting with exasperation, a frustrated citizen
confronted her community's Planning Commission after a particularly heated public meeting on a
controversial zone change.

The chair of the commission took exception to her question. "Of course we're listening. What do you
think we've been doing the last four hours?"

They may have thought they were listening, but the decision made by the Planning Commissioners soon
after the meeting did nothing to convince a skeptical public. The commissioners voted unanimously to
endorse their previous stand on the issue without any acknowledgment of the public comments they had
ostensibly been "listening to" the previous four hours.

It is possible that no amount of public discussion would have changed the opinions -- and the votes -- of
the Planning Commissioners, and it is entirely within their rights to reaffirm their original opinion. But
once they opened up the discussion to the citizens, they should have showed by their questions and
other responses that they considered the public's input seriously before they took another vote. "Why
did we bother to come? They didn't even hear what we were saying," is a reasonable public evaluation of
the proceedings that occurred. The seeds of an apathetic or militant citizenry are nurtured in such
unfertile ground.

Whenever you are holding a meeting where the public is invited to give comments or testimony, it is
important to be aware of any nonverbal clues, behavior or habits that may seem tfo indicate
inattentiveness. You send a negative message to the public when you slouch in your chair or lean back so
far your eyes appear to be closed. Likewise, if you take profuse notes with your nose close to your
notebook. Though you may be able to write and listen at one time, citizens would trust you more if you
put your pencil aside and look up at them when they speak.

Another nonverbal behavior pattern that annoys citizens is seeing commissioners chat with each other
or staff when the public is speaking. While you may be discussing the subject at hand, or have another
legitimate purpose, you appear to be disinterested in the public comment or just rude. Still another
habit to avoid is drumming your fingers or a pencil on the table as if you are impatient to get this all
over with.

In addition to nonverbal behavior, be aware of what you say and how you say it. When you answer or
respond to a public comment, do you engage in a dialogue or in a monologue? In other words, do you have
your set speech or point-of-view no matter what the citizens say, or do your responses show you were
listening? One effective approach is to respond to each individual by name.

If you are not personally acquainted, give your memory a boost by jotting down their names as they
introduce themselves. Then, take care to couch your response or comments in ferms the citizen has
raised. "Yes, Mrs. Jones, I can understand your concern that widening the street will take out those
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two old oak trees. Several of your neighbors have also raised that issue. Let's ask staff to respond. I
know they've looked into the matter."

Staff may tell you and Mrs. Jones that after reviewing all the alternatives, they think the old oaks
have to go. But, after you make it clear that citizen concern is important, they may also be willing to
take another look. Whatever the final decision, you have shown by your comments that you were
listening, and are not closed to considering new information.

During the commissioners' discussion after the public comment period is over, look for ways to give
further evidence you were listening. "According to what we've heard today, several citizens seem to
think that it is better to save the trees than widen the street. I would like to explore this further
before we make a decision." Or, even if you think the citizens are off track, you should acknowledge
what you heard, and then go on to state why you disagree.

Most citizens are reasonable, and understand you cannot always give them what they want. But they do
want -- and deserve -- to have their points-of-view listened to and acknowledged.

Nod affirmatively when citizens talk. Look them in the eye when you respond. Refer to them by name.
Show respect.
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“Leading the Commission: The Effective Chair” by Elaine Cogan
(Copyright Planning Commissioners’ Journal, Fall 1993)

The planning process suffers if the chair is either weak and unfocused or too strong and intimidating.
An alert and united commission can work o overcome such shortcomings, but it is an uphill and never-
ending battle if the chair does not realize there is a problem.

First, a word about the use of the designation "chair" rather than chairman, chairwoman, or
chairperson. All are in common use, and all are correct. However, the neutral term "chair" is more in
keeping with similar terms for other leadership positions such as administrator, president, and chief
executive officer.

Most of us know good leadership when we see it, though we may not be able to define its exact
qualities. One easy clue is attendance. Lagging attendance is a clear signal that something is wrong with
the leadership. If the commission has an effective chair, members will not want to be absent very often
because too many productive and important decisions will be made without them.

Another sign of problems is when there is little or no discussion on major issues. If this happens
consistently, the leader's style may either have bored or bullied the other commissioners into apathy or
submission. Either way, the process is in trouble. It is far better to have more discussion about
important matters than less, no matter how heated the debate.

Still another indicator of poor leadership is the behavior of staff. If the professionals seems to take
over the meeting so that the chair is just the ceremonial or titular head, the commission is not fulfilling
its proper role as the citizens' voice on planning issues. On the other hand, if staff is always meek and
passive, either the chair is keeping the commission from having the benefit of professional assistance,
or you have the wrong staff.

What, then, are the principles of effective leadership that you should follow if you are a Planning
Commission chair? As chair, you should:

Be conversant with all the issues under discussion; but you need not be an expert in any. In fact,
knowing too many technicalities may get in the way of encouraging laypeople to express themselves,
which is the role you are expected to play.

Always show fairness and leave personal opinions behind, except when it is time to vote. If you must
speak out, turn over the gavel o your vice chair. But if you do that too often, your ability to be an
unbiased presiding officer will be questioned. Fairness also means you give everyone a chance to speak
and deal quickly and decisively with those who try to dominate the discussion.

Disdain the trappings of power. The gavel is all you should need to keep order, and it should be used
sparingly. Neither request, require nor countenance special consideration from staff or from anyone
else.

Maintain the proper balance between formality and informality. Many people still like to be called by
their last names, but first names are acceptable if you know them well or it is in your community's
style. Never exhibit the negative paternalism inherent in calling women or members of minority groups
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by their first names when you address others more formally. Shirtsleeves and denims or business
attire? This is dictated more by the mores of your community than by any style manual.

Display energy and enthusiasm, even at a hearing that has dragged on into the early morning hours. Of
course, a good leader will not have allowed the meeting to go on that long, but in any event, you must
always strive to be upbeat and positive, fair and courteous.

Use praise unsparingly. A good leader does not need praise; a good leader dispenses it, but always
sincerely. There should be much to laud: staff work on a particularly difficult or onerous issue; public
testimony that is fair and non-belligerent on a contentious subject; forbearing and intelligent discussion
among the commissioners.

Stimulate and synthesize the group process without overwhelming it. You should always, figuratively at
least, be looking to the right and the left and keeping your antennae out for verbal and nonverbal
signals from the commission, staff, and the public. As chair, you should be able to move the group more
often to consensus than to a win/lose posture.

Most of all, a good Planning Commission chair enjoys the role and realizes that tomorrow is another
opportunity to exert enlightened and informed leadership.
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APPENDIX 7: WATER AND LAND USE IN COLORADO: INDIVIDUAL WELLS,
AUGMENTATION PLANS AND OTHER WATER-RELATED ISSUES

Planning commissioners are expected to have a general understanding of Colorado water law as it affects land use
changes. Generally, the applications that are reviewed by the Planning Commission and Board of Commissioners will
include as their water supplies the uses of individual wells, a central well or wells serving several users, or springs.
The Colorado Division of Water Resources is the agency that administers water in Colorado; the County has no

authority over issuance of well permits, or assignment of water rights.

There are two different classes of wells in Colorado:

Household Use Only Wells

These types of well permits are issued for ordinary household uses in one single-water rights.
Depending on under what provisions the well permit is issued, the well may be able to serve up to three
single-family dwellings, irrigate one acre or less of lawn and garden, and provide water for the
individual's domestic animals and livestock.

Exempt Wells

There are several types of exempt well permits whose uses vary depending upon the situation. Uses are
limited specifically by the conditions of approval stated on the permit when it is issued. In most cases,
exempt well permits limit the pumping rate to no more than fifteen gallons per minute. Generally,
individuals may obtain this type of permit if they own a lot in a subdivision that was created prior to
June 1, 1972, or the parcel was created by an exemption to the subdivision laws by the local county
planning authority.

Commercial Exempt Wells

These types of well permits are available for small businesses located on lots that were created
prior to June 1, 1972, or by an exemption o the subdivision law. The use of the well is limited to a
commercial business, like a convenience store, and is limited to the pumping of one-third acre-foot
(108,600 gallons) of water per year. The uses of water are restricted to drinking and sanitation
facilities inside a single business. Outside water uses are not allowed. Well metering devices are
required. Examples of commercial that would not qualify under this provision are motels, commercial
kennels, horse-Boarding operations, and any commercial business with outside uses. These uses are
non-exempt and a well permit would not be available in over-appropriated areas of the state without
augmentation.

Domestic and Livestock Wells

These types of well permits are issued on tracts of land of 35 acres or more where the proposed
well will be the only well on the tract, or on tracts of land of less than 35 acres in limited areas of
the state where the surface drainage system is not over-appropriated or where the well will
produce from a deeper source, thus having minimal impact on surface water rights. Depending on
under what provisions the well permit is issued, the well may be able o serve up to three single-
family dwellings, irrigate one acre or less of lawn and garden, and provide water for the individual's
domestic animals and livestock.

Monitoring and Observation Wells

These types of well permits are for the construction of a well fo be used for the purpose of locating water, pump or
aquifer testing, monitoring ground water, or collection of water quality samples. A monitoring and observation well
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may be converted from an existing monitoring and observation hole and permitted for the uses as stated above, or
as a recovery well or a dewatering system. A well constructed under a monitoring and observation well permit may
be converted by permit fo other uses.

Augmentation Plans

An augmentation plan is a court-approved plan designed fo protect existing water rights by replacing water used ina
new project. Augmentation plans are usually required in areas where there is a shortage of water during part or all
of the year. New development creates new water users, with water rights that are " junior” (or later in time) o
certain other water rights that have priority over the new use by virtue of past use of water and confirmation of
this use by the water court. The priority protects these water rights that are therefore senior (or earlier in time).
When a shortage occurs, senior water rights may place a call for water, which may result in junior water rights
being ordered to stop some or all water use so the seniors can receive their water. Simply put, augmentation is a
method to allow an individual or larger development to use a well, the junior water right, when a call has been placed,
without reducing water available to senior water rights.

For an example of an augmentation plan, assume that a developer wants wells in a proposed subdivision where there
are senior water rights on a nearby stream. An augmentation plan must be designed to put water in the stream to
prevent reductions in streamflow, caused by pumping wells, from affecting senior water rights. This allows the
Jjunior water right fo keep pumping water when a call is placed.

When property is subdivided, the Division usually requires that a water augmentation plan be obtained by the
applicant. The Division requires that augmentation facilities be physically proven capable of holding water, and that
augmentation plans specify actual uses proposed in a development.

An applicant must apply for an augmentation plan through the water court. The application must explain exactly
where the water will be obtained, where water is o be used, what it will be used for, how much will be used, what
the source of augmentation water is, when and where augmentation water will be acquired, how much augmentation
water is required, and how the augmentation plan will be operated. The application should be supported by an
engineering analysis, usually prepared by a water resources engineer, which shows how the water needs of the
project were determined and how the new water use can occur without af fecting senior water rights.

Springs

Although the Colorado state statutes don't specifically define a spring, a hydrologic definition is a discharge of
ground water on the surface in sufficient quantities to produce a current of flowing water. This office receives
many calls regarding springs. The typical caller states that there is a flowing spring located on their property, and
they would like to know if they could develop it and put the water to some beneficial use. One issue that quickly
arises is whether or not the spring is actually a well. A well is defined by statute as, is any structure or device used
for the purpose or with the effect of obtaining ground water for beneficial use from an aquifer. A change in the law
in 1995 provided an exception to the definition of a well for certain limited excavated spring.
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Water measure equivalents

1 cubic foot 7.48 gallons 62.4 pounds

1 acre-foot 43.560 cubic feet 325,829 gallons
1 cubic foot/second (cfs) 44949 gallons/minute

1cfs 646,272 gallons/day

For 24 hours

1.983 acre-feet

For 30 days

59.5 acre-feet

For 1 year

724 acre-feet

1 million gallons

3.07 acre-feet

1 million gallons/day (mgd)

1.121 acre-feet/year

1,000 gallons/minute (gpm)

2.23 cfs

| 4.42 acre-feet/day
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Residential Solutions, LLC ,
Bob W. Hurford, P.E. v ‘ bwhurford@gmail.com

February 25, 2014

Gunnison County Community Development
221 N. Wisconsin St. Suite D .
Gunnison, CO 81230

RE: LUC-13-00014 - Sonrise Mountain Ranch, Submlttal of Aerial Photo with Proposed ISDS
Locations and 100-feet Buffer .

Dear Planning Commissioner,

Enclosed are eight copies of an aerial photo which we discussed at the February 7% planning
commission meeting. In my opinion, the map will not help too much more in addressing your questions
beyond what we already discussed at the meeting. However, you can see the sage brush areas, which
are higher dry ground, and the grass areas, which are lower flatter ground. Also, the main drainage
through the parcel (from south to north) can be seen well enough.

There are 1:24,000 scale USGS topographical lines at 40-ft elevation increments and some point
elevations to help you get a sense of the slope of the terrain. Conducting a survey of the parcel for finer
detail topography is very prohibitive for this project and a sight visit would actually be better for your
decision making purposes. v '

Finally, there are rectangular hatched areas which depict the size of proposed leachfield
disposal areas, which will be approximately 16x52-feet. Surrounding those disposal areas is a buffer of
100-feet to show the potential impact to surrounding areas. In my opinion, Homesite #2 will have the
most constraint at sighting a leachfied due to the natural drainage just to the south. However, I believe

- you will find that sighting it to the north addresses potential impacts to the natural drainage.

I look forward discussing this with you at our next scheduled meeting.
Sincerely,

WY

Bob W. Hurfofd, P.E.
#37799
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